3

V.

For the best experience, open this PDF portfolio in
Acrobat X or Adobe Reader X, or later.

Get Adobe Reader Now!



http://www.adobe.com/go/reader


TED 874
o s

Oy

7‘;% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
M g REGION Ill
1650 Arch Street
"’f.q,_ pFmg,c-" Philadelphia, Pennsylvania 19103-2029

The Honorable David K. Paylor, Director
Virginia Department of Environmental Quality
629 East Main Street

Richmond, VA 23219

Dear Mr. Paylor,

Thank you for the opportunity to comment on the proposed State Implementation Plan
(SIP) revision addressing Virginia’s startup, shutdown and malfunction provisions in response to
the Environmental Protection Agency’s (EPA) SIP call (80 FR 33840). The EPA comments are

provided in the enclosure to this letter.

Please do not hesitate to contact me, or have your staff person contact Ms. Leslie Jones
Doherty at 215-814-3409 or jones.leslie@epa.gov for questions pertaining to these comments.

Sincerely,

David L. Arnold, Acting Director
Air Protection Division

Enclosures

cc: Karen Sabasteanski, VADEQ

<3 Printed on 1 00% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474





EPA Comments Regarding the Virginia Proposed SIP revision for
Startup/Shutdown/Malfunction
(May 2, 2016, Virginia Register of Regulations, Volume 32, Issue 18)

1. If Virginia submits 9VACS5-20-180E as part of the State Implementation Plan (SIP),
Virginia must also submit 9VACS5-20-50A to be included into the SIP. In addition, any
variance that is subsequently applied for pursuant to 9VACS5-20-180E must also be
submitted for SIP approval.

2. Inaccordance with 9VACS5-20-180G, if excess emissions occur due to a malfunction, an
owner may demonstrate that they have met the procedural requirements of this section
(9VAC5-20-180) or may submit an acceptable application for a variance. It is unclear
what the process is for an owner to apply for such a variance. Please explain this process.
It is also unclear when such a “variance™ would be applicable. Is a variance for
prospective emissions?

3. If the language in 9VAC5-20-180G regarding a variance is submitted as a SIP revision,
all variances subsequently granted must also be submitted for SIP approval.
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Mr. Ali Mirzakhalili, Director

Division of Air and Waste Management
Delaware Department of Natural Resources
and Environmental Control

655 South Bay Road, Suite 5N

Dover, Delaware 19901

Dear Mr. Mirzakhalili;

Thank you for your August 3, 2016 email requesting preliminary U.S. Environmental Protection
Agency (EPA) review of Delaware’s proposed revisions to seven regulations that were identified as
inadequate in EPA’s June 12, 2015 Startup, Shutdown, and Malfunction (SSM) State Implementation
Plan (SIP) Call (see 80 FR 33840): 7 DE Admin. Code 1104: 7 DE Admin. Code 1105; 7 DE Admin.
Code 1108; 7 DE Admin. Code 1109; 7 DE Admin. Code 1114: 7 DE Admin. Code 1 124; and 7 DE

Admin. Code 1142.

EPA’s comments are enclosed. If you have any questions, please do not hesitate to contact me
or have your staff contact Ms. Irene Shandruk at (215) 814-2166 or shandruk.irene@epa.gov.

Sincerely, _
O A P ¥

Cristina Fernandez,
Division Director

Enclosure

{,‘: Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474
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Enclosure

EPA’s Comments on Delaware’s Regulations Concerning SSM

For each provision that is being removed from the SIP or changed in the SIP, a
demonstration under Clean Air Act (CAA) section 110(1) must be submitted as part of
your SIP submittal to EPA. See 80 FR 33975, June 12, 2015.

For 7 DE Admin. Code 1108, Delaware states that the provision EPA identified as
deficient (section 1.2) was removed from the regulation via a Secretary’s Order on June
11, 2013, and the revised regulation was subsequently submitted to EPA as a SIP
revision, and that no further action by Delaware is required. EPA notes that section 1.2
had been removed, however, a newly added section 3.0 (Emission Control in Lieu of
Sulfur Content Limits of 2.0 of This Regulation) requires additional clarification.

Specifically, as per the September 20, 1999 Steven A. Herman memorandum entitled,
“State Implementation Plans (SIPs): Policy Regarding Excess Emissions During
Malfunctions, Startup, and Shutdown,” EPA indicates that, “for some source categories,
given the types of control technologies available, there may exist short periods of
emissions during startup and shutdown when, despite best efforts regarding planning,
design, and operating procedures, the otherwise applicable emission limitation cannot be
met,” and that it may be appropriate “to create narrowly-tailored SIP revisions that take
these technological limitations into account and state that the otherwise applicable
emissions limitations do not apply during narrowly defined startup and shutdown
periods.” The guidance lists seven criteria that SIPs should meet in order to be
approvable by EPA. EPA’s policy and these seven criteria are again reiterated in EPA’s
June 12, 2015 SSM SIP Call rulemaking. See 80 FR 33980. Please provide an
explanation of how section 3.0 of 1108 satisfies each of those seven criteria.

For 7 DE Admin. Code 1124, with the removal of section 1.4 from the regulation, the
remainder of the sections should be renumbered.
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JUL 2 8 2016
Mr. William F. Durham, Director
West Virginia Department of Environmental Protection
Division of Air Quality
601 57" Street SE
Charleston, West Virginia 25304

Dear Mr. Durham:

Thank you for your June 29, 2016 letter requesting comment on the following seven West
Virginia Department of Environmental Protection proposed air quality rules: 45 C.S.R. 1,45 C.S.R. 8,
45 C.S.R. 13,45 C.S.R. 14,45C.S.R. 16,45 C.S.R. 25, and 45 C.S.R. 34.

The U.S. Environmental Protection Agency’s comments are enclosed.

[f you have any questions, please do not hesitate to contact me or have your staff contact Ms.
Irene Shandruk, for 45 C.S.R. 1, at 215-814-2166, or shandruk.irene@epa.gov or Ms. Amy Johansen,
for the remaining rules, at 215-814-2156, or johansen.amy(@epa.gov.

Sincerely,

Dyl
David L. Amnold,
Acting Division Director

Enclosure

!f:? Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
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Enclosure

EPA’s Comments on West Virginia’s Proposed Air Quality Rules for 2017 Legislative

Session

45 C.S.R. 1 - Alternative Emission Limitations during Startup, Shutdown, and
Maintenance Operations

1.

(P8

Please explain provision 45-1-3.3. The wording is vague and it is unclear why only
RACT is mentioned. Perhaps it should say that the alternative emission limitation (AEL)
shall otherwise meet applicable West Virginia and Clean Air Act requirements.

Please clarify the meaning and intent of provision 45-1-7. It is unclear how the AEL
could be more stringent than an otherwise applicable limitation. If the AEL is less
stringent, based on this provision, the AEL would not apply to sources during
startup/shutdown/malfunction when the sources cannot meet the otherwise applicable
emission limitations.

To the extent that West Virginia intends to establish AELs for periods of
startup/shutdown/malfunction, such limitations must be submitted to EPA for approval
into West Virginia’s state implementation plan (SIP) for SIP compliance purposes. That
is, if the AEL is done via permit or enforcement order, the permit or order must be
approved by EPA into West Virginia’s SIP to ensure that the limitations are enforceable
by EPA.

Please define “zero process weight rate” to make the definition of “maintenance
operation™ clearer.

45 C.S.R. 13 — Permits for Construction, Modification, Relocation and Operation of
Stationary Sources of Air Pollutants, Notification Requirements, Administrative Updates,
Temporary Permits, General Permits, Permission to Commence Construction, and
Procedures for Evaluation

1.

1

Please explain why 45-13-5.8 is being removed. By removing this provision there
appears to be no limit on the timeframe in which the Secretary shall complete review of
any application for an existing stationary source operating permit.

[t should be noted that on December 29, 2015 (80 FR 81234), EPA proposed “Revisions
to the Public Notice Provisions in Clean Air Act Permitting Programs,” which will
remove mandatory requirements to provide public notice of a draft air permit, as well as
certain other program actions, through publication in a newspaper and would instead
allow for electronic noticing (e-notice) of these actions. EPA suggests West Virginia





review that proposed rule as well as the final rule, once published, noting that the
proposal is subject to change upon going final.

West Virginia is making changes to Public Review Procedures in 45-13-8 and is to be
commended for moving to electronic public noticing: however, please explain why West
Virginia is removing requirements to public notice applications for operating permits in
provision 45-13-8.3.

45 C.S.R. 14 — Permits for Construction and Major Modification of Major Stationary
Sources for the Prevention of Significant Deterioration of Air Quality

ks

Please explain the changes made to provision 45-14-2.45. It is unclear why “under the
CAA" is being removed.

Please explain your changes to the definition of “PAL permit” in provision 45-14-2.54.

The edits made to 45-14-11.5 are confusing and unclear. It appears the same thing is
being said twice. Please clarify.

In the provisions under 45-14-17 for Public Review Procedures, it appears West Virginia
will continue to use legal advertisement in a newspaper of general circulation, but are
moving to electronic notice under 45-13. Once EPA finalizes “Revisions to the Public
Notice Provisions in Clean Air Act Permitting Programs.” EPA would recommend one
consistent public noticing method, unless there are specific instances where the public
would be better served using a CAA approved alternative (i.e., newspaper).
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Kelly Robinson

Arkansas Department of Environmental Quality
5301 Northshore Drive
North Little Rock, AR 72118-5317

Re: Proposed Revisions to Regulations 19.602 & 19.1004(H) - State Docket 16-001-R
Dear Ms. Robinson:

The United States Environmental Protection Agency (EPA), Region 6 appreciates the opportunity to
submit comments on proposed revisions to Regulation No. 19, Regulations of the Arkansas Plan of
Implementation for Air Pollution Control. More specifically, we are commenting on the proposed
revisions to Regulation 19.602 and Regulation 19.1004(H) being undertaken as part of Arkansas’s
response to the EPA’s State Implementation Plan (SIP) Call to amend provisions applying to excess
emissions during periods of startup, shutdown, and malfunction (SSM SIP Call) (80 FR 33840,

June 12, 2015).

It is our understanding that Regulation 19.602 and Regulation 19.1004(H) will be revised to replace the
deficient affirmative defense language in the current regulations with language establishing certain
factors that Arkansas Department of Environmental Quality (ADEQ) intends its Director to consider
when determining whether a state administrative enforcement action is warranted for excess emission
events resulting from startup, shutdown, and malfunction (SSM) activities. However, to address
potential outcomes associated with the legal challenge to the EPA’s SSM SIP Call pending in the United
States District Court for the District of Columbia, the proposed revisions to Regulation 19.602 and
Regulation 19.1004(H) also include automatic rescission provisions that would reinstate an affirmative
defense shouid the EPA’s SSM SIP Call be stayed, vacated, or withdrawn.

As an initial matter, we would like to remind you that “state-only” enforcement discretion related rules
do not have to be submitted to the EPA for review and inclusion into the SIP. We believe that it is
preferable for state-only enforcement discretion provisions to be outside the EPA approved SIP in order
to minimize any potential for confusion about the applicability of such provisions. If they are included
within the SIP, it is more important that the provisions are clearly enforcement discretion provisions,
applicable only with respect to the state’s decision whether or not to initiate enforcement.

Our specific comments on the proposed revisions are as follows:
1. For clarification purposes, Regulation 19.602 defines emergency as “any situation arising from the

sudden and reasonably unforeseeable events beyond the control of the source with an operating
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permit, including ...” This definition could be interpreted as limiting in its application only to
sources with an ADEQ-issued air permit. We recommend the proposed definition be revised to read
“any situation arising from the sudden and reasonably unforeseeable events beyond the control of the
source required to obtain a permit to operate, including ...” in order to encompass a scenario where
a source experiencing an emergency, while operating unlawfully without an ADEQ-issued air
permit, also would be subject to Regulation 19.602.

With respect to the enforcement discretion provisions in proposed Regulation 19.602(A), we believe
that the wording should be revised to make clearer that it applies to the State’s exercise of its own
enforcement discretion and not the enforcement actions taken by the EPA or any other party.
Wording changes to further clarify this could include, for example, modifying the clause, . . .
whether enforcement action is warranted by the state .. ." and an explicit statement in the regulation
text that the State’s exercise of enforcement discretion would not affect the exercise of enforcement
authority of any other party. In addition, the State rulemaking record, as a part of your potential
submittal to the EPA, should clearly reflect and document that the revised rules shall only apply to
the exercise of enforcement discretion in State enforcement proceedings and the rules shall not be
construed to preclude the EPA or federal court jurisdiction under Section 113 of the Act, or to
interfere with the rights of citizens under Section 304 of the Act.

We note the same concerns with respecf to the proposed language in Regulation 19.1004(H)(1)
which states, “In determining whether enforcement action is warranted for emissions ...”

. With respect to the enforcement discretion criteria established in proposed Regulation 19.602 and
- Regulation 19.1004(H), please see the enclosure to this letter, or 80 FR 33980-81 (June 12, 2015),
which contains a list of the recommended criteria that the EPA believes should be considered in
determining whether an enforcement action is appropriate in the case of excess emissions during a
malfunction. Our initial assessment is that the criteria in Regulation 19.602 and Regulation
19.1004(H)(1)(a)-(e) are not as robust as they need to be. Moreover, the criteria appear more
relevant to an affirmative defense provision, rather than an enforcement discretion provision.

. The rules should be clear that excess emissions are violations and the State has the authority to

assess or sue to recover civil penalties, notwithstanding a demonstration by an owner/operator that
the listed criteria have been met. Clarification language in the State rulemaking record for the
proposed revisions should address this comment to ensure that the State retains appropriate authority
to enforce the SIP and meets the Title V program enforcement authority requirements. The rules
should not be worded in a way that appear to remove the State’s authority to enforce against
violations of the Clean Air Act (CAA) requirements. This could be problematic for the approvability
of the Infrastructure SIPs for Arkansas. See CAA section 110(a)(2)(C). The EPA believes Arkansas
must retain this authority to meet the CAA Title I enforcement requirements for SIPs as well as the
CAA Title V enforcement requirements. See 40 CFR 70.11(a).

. As stated in the EPA’s SSM SIP Call, the EPA interprets the CAA to preclude the EPA’s approval
of affirmative defense provisions into SIPs. See 80 FR 33840 (June 12, 2015). The EPA
acknowledges the ADEQ’s desire to revise Regulation 19.602 and Regulation 19.1004(H) in a
manner that is not only responsive to the EPA’s SSM SIP Call, but also anticipates the various
potential outcomes of the current judicial challenges to that SIP Call. However, we believe the





wording of the automatic rescission provisions, as currently proposed in Regulation 19.602(C) and
Regulation 19.1004(H)(3), is inconsistent with the SIP revision procedures set forth at the CAA
section 110(l) and in the EPA’s regulations at 40 CFR 51.105, and thus would not constitute
approvable revisions to the Arkansas SIP.

In assessing the potential approvability of an automatic rescission provision, the EPA considers two
key factors: (1) whether any future change to the approved SIP that occurs as a result of the

" automatic rescission provision would be consistent with the EPA’s interpretation of the triggering
action (e.g., a court order); and (2) whether the public will be given reasonable notice of any change
to the SIP as a result of the automatic rescission provision. These criteria are derived from the SIP
revision procedures set forth in the CAA and federal regulations.

The EPA’s consideration of whether any SIP change resulting from the automatic rescission
provision would be consistent with the EPA’s interpretation of the effect of the triggering action on
federal requirements is based on 40 CFR 51.105 (“Revisions of a plan, or any portion thereof, will
not be considered part of an applicable plan until such revisions have been approved by the
Administrator in accordance with this part.”). It does not appear that Arkansas’s automatic rescission
provisions, as currently proposed in Regulation 19.602(C) and Regulation 19.1004(H), provide an
adequate assurance that any SIP change resulting from operation of the automatic rescission
provision would be consistent with the EPA’s interpretation of the triggering event (such as issuance
of a court order that limits or renders ineffective the referenced action).

Specifically, while the proposed rules provide that any future SIP change brought about by the
automatic rescission provision would only occur as of the date specified by the EPA in a Federal
Register notice, the provisions appear to allow the SIP change to take effect upon the EPA’s
publication of a notice of a stay or suspension of any provision of the referenced action, without
regard to the EPA’s interpretation as to whether the particular provision that is stayed or suspended
relates to the EPA’s decision to include Arkansas in the SSM SIP Call. The EPA notes that given the
array of possible outcomes in litigation over the SSM SIP Call and the way such outcomes could
impact the Arkansas SIP provisions, it may not be possible to craft an automatic rescission provision
that ensures that any resulting SIP change would be consistent with the EPA’s interpretation of a
court decision’s effect. In other words, if a court stayed the portion of the EPA’s SSM SIP Call
pertaining to the SSM exemptions for example, one might interpret the automatic rescission
provisions in the proposed Arkansas regulations to revert back to the prior SIP language providing
for a complete SSM affirmative defense, even though such a stay would not in fact relate to the
portion of the SSM SIP Call pertaining to the unlawfulness of affirmative defense provisions in SIPs.

Likewise, ambiguity regarding precisely what triggering action would result in a SIP change appears
to conflict with the public notice requirements of the CAA section 110(1). Specifically, it is unclear
what would happen to the SIP if only part of the SSM SIP Call were stayed or vacated. Not only
does this ambiguity make it difficult for the public to know in advance how a triggering action
would change Arkansas® SIP, it also means that a Federal Register notice of vacatur would not
necessarily communicate how the vacatur impacts the Arkansas SIP to the regulated entities and the
public.





For the reasons explained above, we strongly recommend that the proposed automatic rescission
provisions found at Regulation 19.602(C) and Regulation 19.1004(H)(3), as currently written, not be
included in a SIP submission.

. In addition to Comment 5 above, and as an example of the uncertainties associated with the outcome
of the current challenge to EPA’s SSM SIP Call, the proposed automatic rescission provisions in
Regulation 19.602(C) provide for a complete affirmative defense for emergency conditions if the
criteria in 19.602(A)(1)-(4) have been met. The EPA has a fundamental responsibility under the
CAA to ensure that SIPs provide for attainment and maintenance of the National Ambient Air
Quality Standards (NAAQS) and protection of Prevention of Significant Deterioration (PSD)
increments. NAAQS are health-based (as opposed to technology-based) standards, and because SIPs
must provide for attainment and maintenance of the NAAQS and achievement of PSD increments,
all periods of excess emissions must be considered violations.

In addition to the foregoing concerns with the proposed automatic rescission provision, we also have
a substantive concern within it. The EPA cannot approve a SIP revision providing for a complete
affirmative defense provision (which includes injunctive relief) that would undermine the
fundamental requirement of attainment and maintenance of the NAAQS or any other requirement of
the CAA. See CAA sections 110(a) and 110(1), 42 U.S.C. § 7410(a) and (1), respectively. See also
80 FR 33862 (June 12, 2015). Proposed revisions to the Arkansas SIP must adhere to the
requirements of CAA sections 110(a) and 110(1), independent of the pending SSM SIP Call
litigation. We note that EPA’s June 14, 2016 (81 FR 38645) publication also calls for removal of the
affirmative defense provisions for “emergencies” found in the regulations for state and federal
operating permit programs. Therefore, we strongly recommend the ADEQ refrain from adopting any
rule with a complete affirmative defense provision, where health-based standards are concerned.
Consistent with the CAA section 110(1), the EPA cannot approve a SIP revision that would interfere
with the attainment and maintenance of the NAAQS and protection of PSD increments.

. In addition to Comment 5 above, and as an example of the uncertainties associated with the outcome
of the current challenge to the EPA’s SSM SIP Call, the proposed automatic rescission provisions in
Regulation 19.1004(H) provide for a complete affirmative defense for malfunctions, breakdowns,
and upsets once the criteria in Regulation 19.1004(H)(1)(a)-(e), and those referenced in Regulation
19.601 and Regulation 19.602 have been met. As stated above, the EPA has a fundamental
responsibility under the Act to ensure that SIPs provide for attainment and maintenance of the
NAAQS and protection of the PSD increments. The NAAQS are health-based (as opposed to
technology-based) standards, and since the SIPs must provide for attainment and maintenance of the
NAAQS and achievement of the PSD increments, all periods of excess emissions must be
considered violations.

In addition to the foregoing concerns with the proposed automatic rescission provision, we also have
a substantive concern within it. The EPA cannot approve a SIP revision providing for a complete
affirmative defense provision (which includes injunctive relief) that would undermine the
fundamental requirement of attainment and maintenance of the NAAQS, or any other requirement of
the CAA. See CAA sections 110(a) and 110(1), 42 U.S.C.S 7410(a) and (1), respectively. See also

80 FR 33862 (June 12, 2015). Proposed revisions to the Arkansas SIP must adhere to the
requirements of the CAA sections 110(a) and 110(1), independent of the pending SSM SIP Call
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litigation. We note that EPA’s June 14, 2016 (81 FR 38645) publication also calls for removal of the
affirmative defense provisions for “emergencies” found in the regulations for state and federal
operating permit programs. Therefore, we strongly recommend the ADEQ refrain from adopting any
rule with a complete affirmative defense provision, where health-based standards are concerned.
Consistent with the CAA section 110(1), the EPA cannot approve a SIP revision that would interfere
with the attainment and maintenance of the NAAQS and protection of the PSD increments.

We appreciate the ADEQ’s efforts to address excess emissions and the SSM SIP Call. We would be
happy to discuss the comments further, if you would like. Feel free to contact me at 214-665-7242, or
Alan Shar, of my staff, at 214-665-6691. I also encourage your legal staff to contact Rick Bartley at

214-665-8046, with any legal questions.

Sincerely yours,

%(‘ Guy Donaldson
Chief
Air Planning Section

Enclosure





ENCLOSURE
Enforcement Discretion Criteria from 80 FR 33981 (June 12, 2015)

When using enforcement discretion in determining whether an enforcement action is appropriate in the
case of excess emissions during a malfunction, satisfaction of the following criteria should be
considered:

(1) To the maximum extent practicable the air pollution control equipment, process equipment or
processes were maintained and operated in a manner consistent with good practice for minimizing
emissions;

~ (2) Repairs were made in an expeditious fashion when the operator knew or should have known that
applicable emission limitations were being exceeded. Off-shift labor and overtime were utilized, to
the extent practicable, to ensure that such repairs were made as expeditiously as practicable;

(3) The amount and duration of the excess emissions (including any bypass) were minimized to the
maximum extent practicable during periods of such emissions;

(4) All possible steps were taken to minimize the impact of the excess emissions on ambient air quality;

~ and

(5) The excess emissions are not part of a recurring pattern indicative of inadequate design, operation or

maintenance.
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Dear Mr. Mertha:

Thank you for the opportunity to review and comment on proposed revisions to the excess emissions
provisions of the New Mexico State Implementation Plan (SIP) for Albuquerque-Bernalillo County
found at 20.11.49 New Mexico Administrative Code (NMAC). It is our understanding that the proposed
revisions are in response to EPA’s Startup, Shutdown, and Malfunction (SSM) SIP Call. See 80 FR
33840, June 12, 2015. We would also like to acknowledge the Environmental Health Department’s
(EHD) diligent efforts to address the SSM SIP Call.

Proposed revisions to sections 20.11.49.16(A) — (C) NMAC would remove the current affirmative
defense provisions for excess emissions associated with the startup, shutdown, malfunction, or
emergency events, and replace them with an enforcement discretion approch when evaluating
supplemental reports for excess emissions. The EPA has noted that the use of enforcement discretion by

state agency personnel may be an appropriate approach to address excess emissions during SSM events.
See 80 FR 33980, June 12, 2015.

As a result of above-described proposed revisions, sections 20.11.49.15(B).15 NMAC; 20.11.49.16(D)
NMAC; 20.11.49.16(E) NMAC; 20.11.49.18 NMAC; and a portion of 20.11.49.6 NMAC are rendered
inoperative or superfluous. These sections are also proposed to be removed from the existing SIP for
Albuquerque-Bernalillo County. Removal of these sections from the SIP is consistent with EPA’s
findings for Albuquerque-Bernalillo County in the SSM SIP Call. See 80 FR 33968, June 12, 2015.

According to Item 15 of AQCB Petition No. 2016-3, the EHD does not intend to submit the revised
version of 20.11.49 NMAC to the EPA as a revision to the SIP for Albuquerque-Bernalillo County. We
support this approach and note that “state-only” enforcement discretion related rules do not have to be
submitted to the EPA for review and inclusion into the SIP. Therefore, it is our understanding that EHD
intends to withdraw the existing 20.11.49 NMAC in its entirety from the SIP, and retain the revised
20.11.49 NMAC in its entirety outside the SIP as a “state-only” rule. We believe it is preferable for
“state-only” enforcement discretion rules to be outside the EPA-approved SIP in order to minimize any
potential for confusion about the applicability of such provisions.

Our specific comments on the proposed revisions are as follows:

1. The submittal letter from your agency should clearly state that the EHD is withdrawing 20.11.49
NMAC from the SIP, and retaining the revised 20.11.49 in its entirety outside of the SIP.
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2. Due to the fact that EHD is proposing to remove 20.11.49 NMAC from the New Mexico SIP for
Albuquerque-Bernalillo County, a demonstration under Clean Air Act (CAA) section 110(1) is a
necessary component of your SIP submittal to the EPA. See 80 FR 33975, June 12, 2015.

3. The EPA is supportive of the statement in 20.11.49.14 NMAC that “the emission of a regulated air
pollutant in excess of the quantity, rate, opacity, or concentration specified in an air quality
regulation or permit condition that results in an excess emission is a violation of the air quality
regulation or permit condition and may be subject to an enforcement action.” This statement is
consistent with EPA’s interpretation of the CAA, and its longstanding policy statements concerning
excess emissions since 1982.

4. The EPA is supportive of the statement in 20.2.49.16 NMAC that this rule “shall not be construed to
preclude EPA or federal court jurisdiction under section 113 of the federal act to assess civil
penalties ..., or to interfere with the rights of litigants to pursue enforcement consistent with their

rights under the citizen suit provision of section 304 of the federal uct.” This statement is consistent
with sections 113 and 304 of the CAA.

5. The EPA is supportive of adoption of enforcement discretion approach as the June 14, 2016 (81 FR
38645) publication also calls for removal of the affirmative defense provisions for
upsets/emergencies found in the regulations for state and federal operating permit programs.

Should you have any questions regarding this letter, please feel free to contact me at (214) 665-7242.

Sincerely,

Sy S

Guy Donaldson
Chief
Air Planning Section
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Deidra Johnson

Attorney Supervisor

Office of the Secretary

Legal Division

Louisiana Department of Environmental Quality
P.O. Box 4302

Baton Rouge, LA 70821-4302

Dear Ms. Johnson:

Thank you for the opportunity to review and comment on the proposed revisions to the Louisiana
Administrative Code (LAC) in response to the EPA’s Startup, Shutdown, and Malfunction (SSM) State
Implementation Plan (SIP) Call. See 80 FR 33840, June 12, 2015. The EPA appreciates LDEQ’s efforts
to address the SSM SIP Call.

Previously. we commented on the June 20, 2016 proposed revisions to LAC 33:111.2201.C.8 (identified
as AQ364) in a letter dated August 3, 2016. A copy of our August 3, 2016 comment letter is enclosed
for your reference. In a letter dated, November 22, 2016, Louisiana provided an initial submittal to
address the SIP call. In that submission, the LDEQ provided a narrative that attempted to address many
of the comments in our August 3, 2016 letter. The EPA understands the proposed additional revisions to
LAC 33:111.2201.C.8 and K are also intended, in part, to address comments from our August 3, 2016
letter. It is in this context, that we have reviewed the proposed revisions.

It is our understanding that the proposed revisions will repeal the exemption in LAC 33:111.2201.C.8 and
add a LAC 33:111.2201.K which would allow the owner/operator of an affected point source to comply
either with the applicable emission factor in LAC 33:111.2201.D (or an alternative plan approved in
accordance with LAC 33:111.2201.E.1 or 2) or with the work practice standards in LAC 33:111.2201.K.3.

We offer the following comments which should be addressed to provide the necessary record for the
proposed revisions:

1. Louisiana’s SIP submittal letter should include a statement that Louisiana is requesting the EPA's
review/approval of the removal of the exemption in LAC 33:111.2201.C from the Louisiana SIP, in
response to the EPA's SSM SIP Call of June 12, 2015 (80 FR 33967).

2. A demonstration under Section 110(1) of the federal Clean Air Act (CAA) concerning AQ364S is
necessary for Louisiana’s SIP submittal to the EPA. See 80 FR 33975, June 12, 2015. Please contact
the EPA Region 6 to discuss the specifics of an acceptable Section 110(l) demonstration.
Furthermore, the submittal to the EPA will need to mclude an underline/strikethrough of the entire
Chapter 22, not just the selected texts.

sl

As noted in the EPA’s SSM SIP Call, SIP provisions may include alternative emission limitations
for startup and shutdown as part of a continuously applicable emission limitation when properly
developed and otherwise consistent with CAA requirements. The EPA recommends seven specific
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criteria as appropriate considerations for developing emission limitations in SIP provisions that
apply during startup and shutdown. See Enclosure and 80 FR 33980 (June 12, 2015). The first
criterion is that the revision is limited to specific, narrowly defined source categories using specific
control strategies. We note that LAC 33:111.2201 applies to a wide range of NOx affected point
sources, including electric power generating system boilers, industrial boilers, process
heaters/furnaces, stationary gas turbines, and stationary internal combustion engines. While
proposed rule LAC 33:111.2201.K.3 does provide specific startup and shutdown work practice
requirements for coal-fired and fuel oil-fired electric power generating system boilers and fuel oil-
fired stationary gas turbines, it does not appear that other categories of affected point sources will be
subject to specific work practice requirements other than “general duty” provisions for minimizing
emissions. See Comment 4 below.

The requirement in proposed rule LAC 33:111.2201.K.3.a is considered a “general duty” provision.
We support the inclusion of general duty provisions as separate additional requirements in SIPs, for
example, to ensure that owners and operators act consistent with reasonable standards of care;
however, the EPA does not recommend the submittal of general duty-type provisions as alternative
emission limitations because such provisions standing alone may not meet the applicable stringency
requirements for SIPs (e.g., RACT). In general, the EPA believes that a legally and practically
enforceable alternative emission limitation applicable during startup and shutdown should be
expressed as a numerical limitation, a specific technological control requirement, or a specific work
practice. See 80 FR 33879-80 (June 12, 2015). As noted in Comment 3 above, it appears for some
affected point source categories, the general duty provision of LAC 33:111.2201.K.3.a is the only
requirement of the alternative emission limitation. We recommend that the alternate emission limits
only be available to categories of affected point sources where specific work practices have been
identified.

Additionally, the work practice requirements will need to meet applicable Clean Air Act (CAA)
stringency requirements and be legally and practically enforceable. See 80 FR 33910 (June 12,
2015). As such, Louisiana’s SIP submittal should explain how proposed rule LAC 33:111.2201 K
meets these requirements during startup and shutdown modes for each category of affected point
sources covered by the rule. In this case, the SIP submission needs to explain how the work practice
requirements meet the CAA’s Reasonably Available Control Technology (RACT) requirements. We
note the November 22, 2016 submittal includes a discussion that draws a general conclusion. We
recommend the submittal concerning AQ364S explain how the work practice standard meets RACT
for each source category and that the specific discussions be included with the evaluation of each
affected point source category.

. The proposed revision to LAC 33:111.2201.K.3.c states that the applicable permit for each affected
facility will contain appropriate requirements describing conditions and parameters when operation
of a control device starts. The EPA has stated that the SIP rule needs to reflect the control
obligations of sources, and any revision or modification of those obligations should not be occurring
through a separate process, such as a permit process. See 80 FR 33915 (June 12, 2015). By including
the work practice standards, conditions, or parameters pertaining to startup and shutdown activities
in an air permit, the permit conditions (as well as any modification or revision of those conditions
and parameters) would be occurring outside the SIP revision process. Therefore, it would be
necessary to submit such applicable permits to the EPA as source-specific SIP revisions to ensure
attainment/maintenance of NAAQS, preservation of PSD increments, and SIP enforcement.





Should you have any questions regarding this letter, please feel free to contact me at (214) 665-7242.
I appreciate your efforts to address this important requirement.

Sincerely, -~ - /

Guy Donaldson '
Chief
Air Planning Section

Enclosures (2)





ENCLOSURE 1
Alternative Emission Limitations Applicable to the Source During Startup and Shutdown
from 80 FR 33980 (June 12, 2015)

The EPA recommends the following seven (7) criteria be considered in developing alternative
requirements for a source during startup and shutdown events. To be approvable, these alternative
requirements should be narrowly tailored and properly bounded.

(1) The revision is limited to specific, narrowly defined source categories using specific control
strategies (e.g., cogeneration facilities burning natural gas and using selective catalytic reduction);

(2) Use of the control strategy for this source category is technically infeasible during startup or
shutdown periods;

(3) The alternative emission limitation requires that the frequency and duration of operation in startup or
shutdown mode are minimized to the greatest extent practicable;

(4) As part of its justification of the SIP revision, the state analyzes the potential worst-case emissions
that could occur during startup and shutdown based on the applicable alternative emission limitation;

(5) The alternative emission limitation requires that all possible steps are taken to minimize the impact
of emissions during startup and shutdown on ambient air quality;

(6) The alternative emission limitation requires that, at all times, the facility is operated in a manner
consistent with good practice for minimizing emissions and the source uses best efforts regarding
planning, design, and operating procedures; and

(7) The alternative emission limitation actions during startup and shutdown periods are documented by
properly signed, contemporaneous operating logs or other relevant evidence.





ENCLOSURE 2
EPA’s Comment Letter of August 3, 2016
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Louisiana Department of Environmental Quality
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Baton Rouge, LA 70821-4302

Dear Ms. Johnson:

Thank you for the opportunity to review and comment on the proposed revisions to the Louisiana
Administrative Code (LAC) in response to the EPA’s Startup, Shutdown, and Malfunction (SSM) State
Implementation Plan (SIP) Call. (See Enclosure 80 FR 33840, (June 12, 2015).) The EPA appreciates
the LDEQ’s efforts to address the SSM SIP Call.

Proposed revisions to sections LAC 33:111.1507.A, LAC 33:111.1507.B, LAC 33:111.2307.C.1.a, and
LAC 33:111.2307.C.2.a will repeal and remove exemptions from the existing Louisiana SIP.

Proposed revisions to section LAC 33:111.2201.C.8 will repeal the exemption, and amend Chapter 22 to
add new proposed rule LAC 33:111.2201 K to allow the owner/operator of an affected point source to
comply either with the applicable emission factors imposed by LAC 33:111.2201.D at all times
(including periods of startup and shutdown) or with the newly-established work practice standards
designed to minimize emissions during periods of startup and shutdown.

We offer the following comments which should be addressed to provide the necessary record for the
proposed revisions:

I. Louisiana’s SIP submittal letter should include a statement that Louisiana is requesting the EPA's
review/approval of the removal of the sections identified above from the Louisiana SIP, as required
by the EPA's SSM SIP Call of June 12, 2015 (80 FR 33967).

2. Due to the fact that Louisiana is proposing to remove certain provisions from the Louisiana SIP, a
demonstration under Section 110(]) of the federal Clean Air Act (CAA) is a necessary component of
Louisiana’s SIP submittal to the EPA. (See Enclosure 80 FR 33975, (June 12, 2015).) If you require
assistance with the requirements for an appropriate Section 110(l) demonstration, the EPA Regional
staff can provide such assistance.

3. With respect to the replacement of the exemption set forth in LAC 33:111.2201.C.8 with new
provisions in proposed rule LAC 33:111.2201.K that would allow the owner/operator of an affected
point source to comply with the emission factors imposed by LAC 33:111.2201.D at all times
(including periods of startup and shutdown) or with newly-established work practice standards, we
offer the following specific comments related to proposed rule LAC 33:111.2201 .K:
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a. As noted in the EPA’s SSM SIP Call, SIP provisions may include alternative emission
limitations for startup and shutdown as part of a continuously applicable emission limitation
when properly developed and otherwise consistent with CAA requirements. In addition, the EPA
has noted that it may be appropriate in some cases for an emission limitation to include an
approach to control for startup and/or shutdown periods other than a numerically expressed
emission limitation. The EPA recommends seven specific criteria as appropriate considerations
for developing emission limitations in SIP provisions that apply during startup and shutdown.
(See Enclosure and 80 FR 33980, (June 12, 2015).) Louisiana’s SIP submittal should include a
clear explanation as to how the requirements in proposed rule LAC 33:111.2201.K.3.a-f are
consistent with the criteria found at 80 FR 33980, (June 12, 2015), for all affected point sources
subject to LAC 33:111.2201.

b. In addition to Comment 3.a above, the work practice requirements will need to meet applicable
Clean Air Act (CAA) stringency requirements and be legally and practically enforceable.( See
Enclosure 80 FR 33910, (June 12, 2015).) As such, Louisiana’s SIP submittal should explain
how proposed rule LAC 33:111.2201.K meets these requirements during startup and shutdown
modes for each category of affected point sources covered by the rule. In this case, the SIP
submission should explain how the work practice requirements meet the CAA’s RACT
requirements.

c. We note that proposed rule LAC 33:111.2201.K.3.b imposes work practice requirements specific
to coal-fired and fuel oil-fired electric power generating system boilers and fuel oil-fired
stationary gas turbines during periods of startup and shutdown requiring the use of natural gas
during these time periods. When combined with appropriate monitoring, recordkeeping, and
reporting requirements, such requirements likely satisfy CAA requirements. As described in
comment 3.a. and 3.b above, Louisiana’s submission should include an explanation of how the
seven criteria are met by this work practice for coal-fired and fuel oil-fired EGU’s.

Moreover, we note that affected point sources covered by the proposed rule also include other
boilers, process heaters/furnaces, stationary gas turbines, and stationary internal combustion
engines which would not be subject to the requirements of proposed rule LAC 33:111.2201.K.3.b.
Louisiana’s SIP submittal should also include a clear explanation of how the seven criteria and
the stringency requirements (e.g., NOx RACT requirements) were considered in developing the
work practice requirements for each category of affected point sources not subject to proposed
rule LAC 33:111.2201.K.3.b (i.e., boilers, process heaters/furnaces, stationary gas turbines, and
stationary internal combustion engines). For every category/type of affected point source that
could opt to comply during startup and shutdown with the alternative emission limitations (work
practice requirements), those requirements need to be included in proposed rule LAC
33:111.2201.K.3.

d. The requirements in proposed rule LAC 33:111.2201.K.3.a and LAC 33:111.2201.K.3.c constitute
“general duty” provisions. We support the inclusion of general duty provisions as separate
additional requirements in SIPs, for example, to ensure that owners and operators act consistent
with reasonable standards of care; however, the EPA does not recommend the submittal of
general duty-type provisions as alternative emission limitations because such provisions standing
alone may not meet the applicable stringency requirements for SIPs (e.g., RACT). In general, the
EPA believes that a legally and practically enforceable alternative emission limitation applicable
during startup and shutdown should be expressed as a numerical limitation, a specific





technological control requirement or a specific work practice, (See 80 FR 33879-80, (June 12,
2015).)

e. The proposed LAC 33:111.2201.K.2 provides for all other affected sources (i.¢., sources that are
not shut down intentionally more than once per month) with the option of either complying with
LAC 33:111.2201.K.1, or with the work practice standards outlined in LAC 33:111.2201.K.3. The
rule should be clear how the LDEQ would be notified in advance which of the two options the
source has chosen. Any alternative emission limitation applicable during startup and shutdown
must be independently enforceable. Thus, the LDEQ must determine before a startup or
shutdown event occurs what emission limitation applies during such times. Otherwise, the
limitation may not be practicably enforceable. In addition, this situation may create a problem
regarding how to account for startup and shutdown events in emissions inventories and SIP
planning.

f. The EPA encourages the operation and maintenance of control devices in accordance with
safety and manufacturer recommendations, as required by proposed rule LAC 33:111.2201.K.3.¢c;
however, for enforceability purposes, we believe that the rule should make clear that the source’s
Title V operating permit will include specific conditions that identify/detail when safe operation
of control devices (including SCR/SNCR) will begin.

g. With respect to proposed rule LAC 33:111.2201.K.3.d, please explain if there is a limit to the
number of startups for stationary internal combustion engines (e.g., number of startups per day,
per month, or per year) and explain how such limitations are legally and practically enforceable
as well as how the seven criteria and stringency requirements noted in Comment 3.a and
Comment 3.b above were considered in developing these startup requirements.

Should you have any questions regarding this letter, please feel free to contact me at (214) 665-7242, or
Alan Shar of my staff at 214-665-6691. If you have legal questions, please contact Richard Bartley at
214-665-7242. Again, I appreciate your efforts to address this important requirement.

Sincerely,

/’)C p J_j;WL__,.-
Guy Donaldson

Chief

Air Planning Section

Enclosure





ENCLOSURE
Alternative Emission Limitations Applicable to the Source During Startup and Shutdown
from 80 FR 33980 (June 12, 2015)

The EPA recommends the following seven (7) criteria be considered in developing alternative
requirements for a source during startup and shutdown events. To be approvable, these alternative
requirements should be narrowly tailored and properly bounded.

(1) The revision is limited to specific, narrowly defined source categories using specific control
strategies (e.g., cogeneration facilities burning natural gas and using selective catalytic
reduction);

(2)  Use of the control strategy for this source category is technically infeasible during startup or
shutdown periods;

(3) The alternative emission limitation requires that the frequency and duration of operation in
startup or shutdown mode are minimized to the greatest extent practicable;

(4)  As part of its justification of the SIP revision, the state analyzes the potential worst-case
emissions that could occur during startup and shutdown based on the applicable alternative
emission limitation;

(5)  The alternative emission limitation requires that all possible steps are taken to minimize the
impact of emissions during startup and shutdown on ambient air quality;

(6)  The alternative emission limitation requires that, at all times, the facility is operated in a manner
consistent with good practice for minimizing emissions and the source uses best efforts regarding
planning, design, and operating procedures; and

(7)  The alternative emission limitation actions during startup and shutdown periods are documented
by properly signed, contemporaneous operating logs or other relevant evidence.
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Louisiana Department of Environmental Quality
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Baton Rouge, LA 70821-4302

Dear Ms. Johnson:

Thank you for the opportunity to review and comment on the proposed revisions to the Louisiana
Administrative Code (LAC) LAC Title 33 Part III Sections 1105.A, LAC 33:111.1107.A (AQ361), and
LAC 33:111.2153.B.1.i (AQ362) in response to the EPA’s Startup, Shutdown, and Malfunction (SSM)
State Implementation Plan (SIP) Call. See 80 FR 33840, June 12, 2015. The EPA appreciates the
LDEQ’s efforts to address the SSM SIP Call. It is our understanding that Louisiana intends to repeal and
remove from the Louisiana SIP the provisions identified above.

Our specific comments are:

1. Louisiana’s SIP submittal letter should include a statement that Louisiana is requesting the EPA's
review/approval of the removal of sections identified above from the Louisiana SIP, as required by
the EPA's SSM SIP Call of June 12, 2015 (80 FR 33967).

2. Due to the fact that Louisiana is proposing to remove certain provisions from the Louisiana SIP, a
demonstration under Clean Air Act Section 110(1) is a necessary component of your SIP submittal to
the EPA. See 80 FR 33975, June 12, 2015. If you require assistance with the requirements for an
appropriate Section 110(1) demonstration, the EPA Regional staff can provide such assistance.

3. The April 20, 2016 Notice of Intent for AQ361, the fourth paragraph refers to “LAC 33:1I1.1507.A

and B.” However, the rule change does not reflect revisions to these sections. Is this a typographical
error? Please explain.

4. The SSM SIP Call also identified several other provisions of the Louisiana SIP, LAC
33:111.2201.C.8, LAC 33:111.1507.A.1, LAC 33:111.1507.B.1, LAC 33:111.2307.C.1.a, and LAC
33:111.2307.C.2.a, as substantially inadequate. See 80 FR 33975, June 12, 2015. Please note that
these sections will also need to be addressed to comply with the SSM SIP call.

Should you have any questions regarding this letter, please feel free to contact me at (214) 665-7242.

Sincerely,

Guy Donaldson
Chief
Air Planning Section
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Legal Division

Louisiana Department of Environmental Quality
P.O. Box 4302

Baton Rouge, LA 70821-4302

Dear Ms. Johnson:

Thank you for the opportunity to review and comment on the proposed revisions to the Louisiana
Administrative Code (LAC) in response to the EPA’s Startup, Shutdown, and Malfunction (SSM) State
Implementation Plan (SIP) Call. (See Enclosure 80 FR 33840, (June 12, 2015).) The EPA appreciates
the LDEQ’s efforts to address the SSM SIP Call.

Proposed revisions to sections LAC 33:[11.1507.A, LAC 33:111.1507.B, LAC 33:111.2307.C.1.a, and
LAC 33:111.2307.C.2.a will repeal and remove exemptions from the existing Louisiana SIP.

Proposed revisions to section LAC 33:111.2201.C.8 will repeal the exemption, and amend Chapter 22 to
add new proposed rule LAC 33:111.2201.K to allow the owner/operator of an affected point source to
comply either with the applicable emission factors imposed by LAC 33:111.2201.D at all times
(including periods of startup and shutdown) or with the newly-established work practice standards
designed to minimize emissions during periods of startup and shutdown.

We offer the following comments which should be addressed to provide the necessary record for the
proposed revisions:

1. Louisiana’s SIP submittal letter should include a statement that Louisiana is requesting the EPA's
review/approval of the removal of the sections identified above from the Louisiana SIP, as required
by the EPA's SSM SIP Call of June 12, 2015 (80 FR 33967).

2. Due to the fact that Louisiana is proposing to remove certain provisions from the Louisiana SIP, a
demonstration under Section 110(]) of the federal Clean Air Act (CAA) is a necessary component of
Louisiana’s SIP submittal to the EPA. (See Enclosure 80 FR 33975, (June 12, 2015).) If you require

assistance with the requirements for an appropriate Section 110(l) demonstration, the EPA Regional
staff can provide such assistance.

3. With respect to the replacement of the exemption set forth in LAC 33:111.2201.C.8 with new
provisions in proposed rule LAC 33:111.2201.K that would allow the owner/operator of an affected
point source to comply with the emission factors imposed by LAC 33:1[1.2201.D at all times
(including periods of startup and shutdown) or with newly-established work practice standards, we
offer the following specific comments related to proposed rule LAC 33:111.2201.K:
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a. Asnoted in the EPA’s SSM SIP Call, SIP provisions may include alternative emission
limitations for startup and shutdown as part of a continuously applicable emission limitation
when properly developed and otherwise consistent with CAA requirements. In addition, the EPA
has noted that it may be appropriate in some cases for an emission limitation to include an
approach to control for startup and/or shutdown periods other than a numerically expressed
emission limitation. The EPA recommends seven specific criteria as appropriate considerations
for developing emission limitations in SIP provisions that apply during startup and shutdown.
(See Enclosure and 80 FR 33980, (June 12, 2015).) Louisiana’s SIP submittal should include a
clear explanation as to how the requirements in proposed rule LAC 33:111.2201.K.3.a-f are
consistent with the criteria found at 80 FR 33980, (June 12, 2015), for all affected point sources
subject to LAC 33:111.2201.

b. In addition to Comment 3.a above, the work practice requirements will need to meet applicable
Clean Air Act (CAA) stringency requirements and be legally and practically enforceable.( See
Enclosure 80 FR 33910, (June 12, 2015).) As such, Louisiana’s SIP submittal should explain
how proposed rule LAC 33:111.2201.K meets these requirements during startup and shutdown
modes for each category of affected point sources covered by the rule. In this case, the SIP
submission should explain how the work practice requirements meet the CAA’s RACT
requirements.

c. We note that proposed rule LAC 33:111.2201.K.3.b imposes work practice requirements specific
to coal-fired and fuel oil-fired electric power generating system boilers and fuel oil-fired
stationary gas turbines during periods of startup and shutdown requiring the use of natural gas
during these time periods. When combined with appropriate monitoring, recordkeeping, and
reporting requirements, such requirements likely satisfy CAA requirements. As described in
comment 3.a. and 3.b above, Louisiana’s submission should include an explanation of how the
seven criteria are met by this work practice for coal-fired and fuel oil-fired EGU’s.

Moreover, we note that affected point sources covered by the proposed rule also include other
boilers, process heaters/furnaces, stationary gas turbines, and stationary internal combustion
engines which would not be subject to the requirements of proposed rule LAC 33:111.2201.K.3.b.
Louisiana’s SIP submittal should also include a clear explanation of how the seven criteria and
the stringency requirements (e.g., NOx RACT requirements) were considered in developing the
work practice requirements for each category of affected point sources not subject to proposed
rule LAC 33:111.2201.K.3.b (i.e., boilers, process heaters/furnaces, stationary gas turbines, and
stationary internal combustion engines). For every category/type of affected point source that
could opt to comply during startup and shutdown with the alternative emission limitations (work
practice requirements), those requirements need to be included in proposed rule LAC
332201 K.3.

d. The requirements in proposed rule LAC 33:111.2201.K.3.a and LAC 33:111.2201.K.3.c constitute
“general duty” provisions. We support the inclusion of general duty provisions as separate
additional requirements in SIPs, for example, to ensure that owners and operators act consistent
with reasonable standards of care; however, the EPA does not recommend the submittal of
general duty-type provisions as alternative emission limitations because such provisions standing
alone may not meet the applicable stringency requirements for SIPs (e.g., RACT). In general, the
EPA believes that a legally and practically enforceable alternative emission limitation applicable
during startup and shutdown should be expressed as a numerical limitation, a specific





technological control requirement or a specific work practice. (See 80 FR 33879-80, (June 12,
2015).)

e. The proposed LAC 33:111.2201.K.2 provides for all other affected sources (i.e., sources that are
not shut down intentionally more than once per month) with the option of either complying with
LAC 33:111.2201.K.1, or with the work practice standards outlined in LAC 33:111.2201.K.3. The
rule should be clear how the LDEQ would be notified in advance which of the two options the
source has chosen. Any alternative emission limitation applicable during startup and shutdown
must be independently enforceable. Thus, the LDEQ must determine before a startup or
shutdown event occurs what emission limitation applies during such times. Otherwise, the
limitation may not be practicably enforceable. In addition, this situation may create a problem
regarding how to account for startup and shutdown events in emissions inventories and SIP
planning.

f. The EPA encourages the operation and maintenance of control devices in accordance with
safety and manufacturer recommendations, as required by proposed rule LAC 33:111.2201.K.3.c;
however, for enforceability purposes, we believe that the rule should make clear that the source’s
Title V operating permit will include specific conditions that identify/detail when safe operation
of control devices (including SCR/SNCR) will begin.

g. With respect to proposed rule LAC 33:111.2201.K.3.d, please explain if there is a limit to the
number of startups for stationary internal combustion engines (e.g., number of startups per day,
per month, or per year) and explain how such limitations are legally and practically enforceable
as well as how the seven criteria and stringency requirements noted in Comment 3.a and
Comment 3.b above were considered in developing these startup requirements.

Should you have any questions regarding this letter, please feel free to contact me at (214) 665-7242, or
Alan Shar of my staff at 214-665-6691. If you have legal questions, please contact Richard Bartley at
214-665-7242. Again, I appreciate your efforts to address this important requirement.

Sincerely,

LY .

Guy Donaldson
Chief
Air Planning Section

Enclosure





ENCLOSURE
Alternative Emission Limitations Applicable to the Source During Startup and Shutdown

from 80 FR 33980 (June 12, 2015)

The EPA recommends the following seven (7) criteria be considered in developing alternative
requirements for a source during startup and shutdown events. To be approvable, these alternative
requirements should be narrowly tailored and properly bounded.

(1)  The revision is limited to specific, narrowly defined source categories using specific control
strategies (e.g., cogeneration facilities burning natural gas and using selective catalytic
reduction);

(2)  Use of the control strategy for this source category is technically infeasible during startup or
shutdown periods;

3) The alternative emission limitation requires that the frequency and duration of operation in
startup or shutdown mode are minimized to the greatest extent practicable;

(4)  As part of its justification of the SIP revision, the state analyzes the potential worst-case
emissions that could occur during startup and shutdown based on the applicable alternative
emission limitation;

(5)  The alternative emission limitation requires that all possible steps are taken to minimize the
impact of emissions during startup and shutdown on ambient air quality;

(6) The alternative emission limitation requires that, at all times, the facility is operated in a manner
consistent with good practice for minimizing emissions and the source uses best efforts regarding
planning, design, and operating procedures; and

(7)  The alternative emission limitation actions during startup and shutdown periods are documented
by properly signed, contemporaneous operating logs or other relevant evidence.
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Dear Ms. Bates:

Thank you for the opportunity to review and comment on the proposed revisions to the New Mexico
Administrative Code, Title 20, Chapter 2, Part 7 - Excess Emissions (hereinafter “Excess Emissions
Rule”). The EPA appreciates your efforts to address the EPA’s June 12, 2015 (80 FR 33840) State
Implementation Plan (SIP) Call. It is our understanding that New Mexico intends to withdraw the
affirmative-defense-related provisions of the existing Excess Emissions Rule from the EPA-approved
New Mexico SIP, and at the same time maintain the existing Excess Emissions Rule as a “state-only”
rule. As proposed, the provisions to be withdrawn from the New Mexico SIP are 20.2.7.6 (B) NMAC,
20.2.7.110(B)(15) NMAC, 20.2.7.111 NMAC, 20.2.7.112 NMAC, 20.2.7.113 NMAC, 20.2.7.115
NMAC, and 20.2.7.116 NMAC. Consequently, the existing Excess Emissions Rule except those
sections identified above will remain a part of the EPA-approved SIP for New Mexico.

As proposed, we continue to believe that an approach of retaining affirmative defense-related provisions
of the Excess Emissions Rule as a matter of state law, outside of the SIP (“State-only™), would be
consistent with CAA requirements, and consistent with the EPA's guidance in the Startup, Shutdown,
and Malfunction (SSM) Policy. Indeed, the EPA specifically addressed this potential approach in the
SSM SIP Call. See 80 FR at 33855-56. “State-only” affirmative defense provisions, even though outside
the SIP, should be properly worded and not preclude enforcement by the state for violations of CAA
requirements, including the authority to assess or sue to recover in court civil penalties and to seek
criminal remedies for violations of any applicable requirement. See section 110(a)(2)(C), and 40 CFR
70.11(a)(3). Otherwise, this could be problematic with approvability of Infrastructure SIPs for New
Mexico and/or your Operating Permit program.

Our specific comments are:

1. Your SIP submittal letter should include a statement that New Mexico is requesting the EPA's
review/approval of the removal of sections of the Excess Emissions Rule identified above from the
New Mexico SIP, as required by the EPA's SSM SIP Call of June 12, 2015 (80 FR 33968).

2. Due to the fact that New Mexico is proposing to remove certain provisions from the New Mexico
SIP, a demonstration under Clean Air Act Section 110(]) is a necessary component of your SIP
submittal to the EPA. See June 12, 2015 (80 FR 33975). If you require assistance with the
requirements for an appropriate Section 110(1) demonstration, the EPA Regional staff can provide
assistance. ‘
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Should you have any questions regarding this letter, please feel free to contact me at (214) 665-7242.

Sincerely,

P Nod—

Guy Donaldson
Chief
Air Planning Section
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Ms. Cheryl E. Bradley AIR QUALITY

Environmental Programs Manager RR—

Air Quality Division JAN 14 016

Oklahoma Department of Environmental Quality

P.O. Box 1677

Oklahoma City, OK 73101-1677
Dear Ms. Bradley:

Thank you for the opportunity to comment on the proposed revisions to Oklahoma’s Air
Pollution Control Rules, Oklahoma Administrative Code (OAC) 252:100, Subchapter 9 - Excess
Emissions Reporting Requirements. As stated in our prior comments, dated October 8, 2015, the
EPA appreciates the continued efforts and leadership demonstrated by the Air Quality Division
to address issues related to excess emissions and raised by our June 12, 2015 State
Implementation Plan (SIP) Call.

The SIP- Call identifies issues in the currently EPA-approved SIP which contains rules adopted
by ODEQ in 1994, and approved by EPA in 1999. See OAC 252:100-9-1 through 9-6, approved
by EPA on November 3, 1999 (64 FR 59629). Specifically, the SIP Call required that the
Oklahoma SIP be revised to remove exemptions and director discretion for excess emissions
contained in these rules. So, as an initial matter, the State must submit a SIP revision to EPA
withdrawing the 1994 version of the rules currently part of the Oklahoma SIP. See 64 FR 59629
(November 3, 1999) concerning OAC 252:100-9-1 through 9-6.

We recognize that the rules in the approved SIP do not reflect the rules currently in place as a
matter of State law. In 2010 Oklahoma adopted rules that provide for an affirmative defense for

- periods of Startup, Shutdown, and Malfunction (SSM). These rule revisions were submitted to
EPA, but later withdrawn at EPA’s recommendation to allow the SIP Call to be completed and
the final requirements to be clarified. With the finalization of the SIP Call, on June 12, 2015, it
became clear that EPA would not be able to approve into the SIP provisions providing an
affirmative defense to civil penalties for excess emissions. We understand that the State’s current
rulemaking is intended to address these concerns and provide a revision to the SIP that would
conform to the SIP call.

The most recent draft proposed changes to the Oklahoma rules at OAC 252:100-9-8 Mitigation
make very clear that these provisions are restricted to State enforcement proceedings by stating
in OAC 252:100-9-8(b) that the rules apply to actions “initiated by the Department” and stating
in OAC 252:100-9-8(e) that the rules “shall not be construed to preclude EPA or federal court
Jurisdiction under Section 113 of the Act to assess Civil Penalties or other forms of relief for
periods of excess emissions . . ..” As such, OAC 252:100-9-8 appears to be a “state-only”
requirement describing how the State intends to operate its enforcement program. By its terms, it
does not appear to affect enforcement by other parties including EPA. Nevertheless, state-only
provisions should not be submitted as a revision to the SIP. We continue to believe that an
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approach of maintaining the Subchapter 9 SSM provisions as a matter of State law, outside of the
SIP, would be consistent with CAA requirements, and consistent with the EPA's guidance in the
SSM Policy. Indeed, the EPA specifically addressed this potential approach in the SSM SIP Call.
See 80 FR at 33855-56. I will point out that, as noted in the SSM SIP Call, such state-only
provisions, even though outside the SIP, should not be worded in a way that would preclude
enforcement by the state for violations of CAA requirements. However, our preliminary
assessment is that the proposed mitigating factor provisions would not raise this concern.

While we are recommending that OAC 252:100, Subchapter 9 remain outside of the SIP, we
reiterate that it is still incumbent upon the State to submit a SIP revision to EPA withdrawing the
1994 version of the rules which are currently part of the Oklahoma SIP. See 64 FR 59629
(November 3, 1999) concerning OAC 252:100-9-1 through 9-6.

We appreciate the opportunity to review and comment on the proposed rules prior to the public .
hearing currently scheduled for January 20, 2016. We have provided specific comments on the
rules in the enclosure. Again we appreciate your efforts to address excess emissions and the SSM
SIP Call. If you have any questions regarding these comments, please feel free to contact me.

Sincerely yours,

Guy Donaldson
Chief
Air Planning Section

Enclosures (2)
- Comments on Proposed Subchapter 9 Revisions
- Regulatory Text of Proposed Subchapter 9 Revisions






ENCLOSURE
COMMENTS ON PROPOSED SUBCHAPTER 9 REVISIONS

Below we offer comments and recommendations on the proposed rule revisions:

1. The EPA continues to support the ex1st1ng notlﬁca‘uon and reporting provisions of OAC
252:100-9-7 found in the current State-adopted rule.

2. Again, we do not believe the provisions of OAC 252:100 Subchapter 9 should be
submitted for approval into the Oklahoma SIP. Specifically, EPA does not support
inclusion of OAC 252:100-9-8(b) and OAC 252:100-9-8(c) as proposed because they are
intended to pertain only to state enforcement actions. As a matter of state law, the EPA
supports OAC 252:100-9-8(d) as proposed, because it specifically identifies the
circumstances where affording potential mitigation is not appropriate and therefore
prohibited.

3. The EPA supports the OAC 252:100-9-8(e) as proposed, because it clearly states that
OAC 252:100-9-8 does not affect or alter the jurisdiction provided to the EPA and the
courts under Section 113 of the Clean Air Act, or the citizen suit provision in Section 304
of the Clean Air Act. Even though it is not necessary to provide such a statement in a
state-only provision such as this, we believe that this is helpful so the sources are aware
that these mitigation factors do not apply to EPA, the courts, and citizen suits.

4. The EPA supports removing the reference to specific Subchapters in OAC 252:100-9-
8(c) as these provisions may be revised in the future or their approval status may vary.
The EPA understands the potential need to establish alternative emission limitations for
periods of startup and shutdown, as contemplated in OAC 252:100-9-8(c), for facilities
where it is not feasible to meet the otherwise applicable permit emission limits during
these time periods. These alternative emission limits should be properly developed,
natrowly tailored, federally enforceable, and consistent with all Clean Air Act
requircments. We ask ODEQ to confirm for the record that alternative emissions
limitations can only revise applicable permit limits, and not supplant applicable existing
SIP approved provisions. It may be helpful to explore ways to clarify this in the rule
itself.

5. The EPA believes it is important that alternative emissions limitations be federally
enforceable. That is, alternative emissions limitations should be developed from a
federally approved mechanism, so that there is no difference between the State and
federal requirements.

6. Even though we do not believe the provisions of OAC 252:100 Subchapter 9 should be
submitted as a part of the SIP, if they are, the regulatory text of OAC 252:100-9-8(b) and
OAC 252:100-9-8(c), as proposed, should clearly state that any “request” for relief can
be denied by the Department, in order to help reduce any confusion regarding whether
these provisions continue to provide affirmative defenses. In addition, we request that the






supporting record for the adoption of these Subchapter 9 provisions clearly state that they
do not affect the State’s ability to seek penalties in court for excess emission violations,
and that even if an owner or operator of a facility establishes that it meets all the
mitigating factors in the Subchapter 9 provisions, they are not thereby entitled to such
relief, and that the Department could nonetheless decide to seek and assess an
administrative penalty for excess emission violations. The EPA believes Oklahoma must
maintain these capabilities in order to meet Clean Air Act Title I enforcement
requirements for SIPs as well as the Title V enforcement requirements. See, e.g., 40 CFR
70.11(a). '






TITLE 252. DEPARTMENT OF ENVIRONMENTAL QUALITY
CHAPTER 100. AIR POLLUTION CONTROL

SUBCHAPTER 9. EXCESS EMISSION REPORTING REQUIREMENTS

252:100-9-1.  Purpose [AMENDED]
This subchapter sets forth requirements for the reporting of excess emissions and

establishes affirmative-defense-provisiens—mitigating factors for facility owners and operators

requesting relief in an administrative penalty action brought by the Department for periods of
eXCess emissions.

252:100-9-1.1. Applicability [AMENDED)] ‘

This subchapter applies to the owners and operators of air contaminant sources that are
subject to emission limitations in OAC 252:100, an enforceable permit, an administrative order
or a judicial order._Fugitive VOC emissions covered by an existing leak detection and repair
{LDAR) program that is required by a federal or state regulation should be reported in
accordance with the applicable LDAR program.

252:100-9-2.  Definitions [AMENDED]

The following words and terms, when used in this subchapter, shall have the following
meaning, unless the context clearly indicates otherwise:

"Bypass" means intentionally avoiding the use of air pollution control equipment.

"Excess emissions" means the emission of regulated air poliutants or opacity in excess
of an applicable limitation or requirement as specified in the applicable rule(s), enforceable

permit, administrative order or judicial order. Fhis-ternr-doesnotinclude-fugitive-VOG-emissions

"Excess emission episode" means a continuous period of excess emissions occurring
from one emission unit. '

"Excess emission event'" means the period of time during which excess emissions -

occurred, either continuously or intermittently, as a result of the same primary cause. An excess
emission event may include one or more excess emission episodes.

"Primary cause" means the fundamental aspect of the cause that can logically be
identified. In the event of a series of causes, one leading to another, the fundamental cause is the
primary cause.

"Working day" means 8:00 a.m. to 4:30 p.m. each day except Saturday, Sunday, or a

legal holiday for state employees as proclaimed by the Governor.
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252:100-9-8.  Affirmative-defenses Mitigation [AMENDED]

(a) General. All periods of excess emissions regardless of cause are violations of the Act
and rules promulgated thereunder, the Oklahoma Clean Air Act and rules promulgated
thereunder and apphcable permit or other authorlzatlon of the DEQ An—a£ﬁ¥ma%we—éefense—is

(b) Mitigating factors Affirmative-defenses—for excess emissions during malfunctions.
To establish that an incident of excess emissions resulted from malfunction the—affirmative
defense-and request to be relieved of aeivil-er an administrative penalty in any action initiated
by the Department to enforce an applicable requirement, the owner or operator of the facility
must meet the requirements of OAC 252:100-9-7 and establish by a preponderance of the
evidence:
(1) The excess emissions were caused by a sudden and not reasonably preventable
breakdown of air pollution control equipment or process equipnient, or the failure of a
process to operate in the normal or usual manner.
(2) The excess emissions did not stem from any activity or event that could have been
planned for or reasonably foreseen and avoided.
(3)  Repairs were made as expeditiously as possible,
(4)  The amount and duration of the excess emissions, including any bypass, were
minimized to the extent practicable during periods of such emissions,
(5)  Reasonable steps were taken to minimize the impact of the excess emissions on
ambient air quahty B !
(6)  The reason(s) any monitoring systems were not kept in operation, if applicable.
(7) The owner or operator's actions during the period of excess emissions were
" documented by contemperaneous operating logs or other relevant evidence.
(8) The excess emissions were not part of a recurring pattern indicative of inadequate
design, operation or maintenance.
(9) To the maximum extent practicable, the air pollution control equipment or process
equipment was maintained and operated in a manner consistent with good practice for
" minimizing emissions;-provided, however, that this provision shall not be construed to
automatically require the shutdown of process equipment to minimize emissions.
(c) Affirmative-defenses—Alternative emission limits, and mitigating factors for excess
emissions during startup and shutdown. Emissions in compliance with a federally

enforceable alternative emission limit or means of compliance developed for inclusion in the
facility's permit for periods of startup and shutdown shall not be considered excess emissions.
Under applicable permitting provisions of this chapter, any such alternative provision may not

establish an emission limitation less stringent than an applicable emission limitation in the EPA-
approved state implementation plan. To establish-the-affirmative-defenseand-to-bevelieved-ofa

" etvilerrequest relief from an administrative penalty in any action initiated by the Department to
enforce an applicable requirement_during periods of startup and shutdown, the owner or operator
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of the facility must meet the requirements of OAC 252:100-9-7 and establish by a preponderance
of the evidence:

(d)

(1)  The periods of excess emissions that occurred during startup and shutdown were
short and infrequent and could not have been prevented through reasonable planning and
design.

(2) The excess emissions were not part of a recurring pattern indicative of inadequate
operation or maintenance.

3) If the excess emissions were caused by a bypass, the bypass was unavoidable to
prevent loss of life, personal injury or severe property damage. |

(4) The frequency and duration of operation in startup and shutdown periods were
minimized to the extent practicable.

(5)  Reasonable steps were taken to minimize the impact of excess emissions on
ambient air quality.

(6)  The reason(s) any monitoring systems were not kept in operation, if applicable.
(7)  The owner or operator's actions during the period of excess emissions were
documented by contemporaneous operating logs or other relevant evidence.

(8)  The facility was operated in a manner consistent with good practice for
minimizing emissions; provided, however, that this provision shall not be construed to
require the use or installation of additional or redundant pollution control equipment not
otherwise required and that this provision shall not be construed to automatically require
the shutdown of process equipment to minimize emissions.

Affirmative-defenses-prohibited-Prohibited relief. The-affirmative-defense-Any relief

allowed under the provisions of this section shall not be available for:

(e}

(1)  Claims for injunctive relief.

(2)  SIP limits or permit limits that have been set taking into account potential
emissions during startup and shutdown, including, but not limited to, limits that indicate
they apply during startup and shutdown, and limits that explicitly indicate they apply at
all times or without exception.

3) Excess emissions that cause an exceedance of the NAAQS or PSD increments.

(4)  Failure to meet federally promulgated emission limits, including, but not limited .

to, 40 CFR Parts 60, 61 and 63.
(5)  Violations of requirements that derive from 40 CFR Parts 60, 61 and 63.
Affirmative-defense Mitigation determination. In making any determination whether

to grant administrative penalty relief to a source establishedan—athrmative-detense-under this
section, the Director shall consider the information within the notification required in OAC
252:100-9-7 and any other information the Director deems necessary and relevant, which may
include, but is not limited to, physical inspection of the facility and review of documentation
pertaining to the maintenance and operation of emission units and air pollution control
equipment. This section shewld-shall not be construed astimiting-to preclude EPA or-ettizens'
autherity—under—the—Aet federal court jurisdiction under Section 113 of the Act to assess civil
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penalties or other forms of relief for periods of excess emissions, to prevent EPA or the courts
from considering the statutory factors for the assessment of civil penalties under Section 113, or
to_interfere with the rights of litigants to pursue enforcement consistent with their rights under
the citizén suit provision of Section 304 of the Act.
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Sherry Davis

Office of Legal Services (MC 205)

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Re:  Proposed Revisions to 30 TAC Chapter 101, General Air Quality Rules, Section 101.222
Rule Project Number 2016-018-101-CE

Dear Ms. Davis:

The United States Environmental Protection Agency (EPA) appreciates the opportunity to submit
comments on proposed revisions to 30 TAC Chapter 101, General Air Quality Rules, Section 101.222 -

- Demonstrations, concerning excess emissions during periods of startups, shutdowns, and malfunctions
(SSM). The Texas Commission Environmental Quality (TCEQ) is undertaking the proposed revisions in
response to the EPA’s State Implementation Plan (SIP) Call finding that the provisions in 30 TAC
101.222(b) - (e) are substantially inadequate to meet the Clean Air Act (CAA) requirements as they

apply to excess emissions during periods of startup, shutdown, and malfunction. See the EPA’s SSM
SIP Call 80 FR 33840, (June 12, 2015).

It is our understanding that TCEQ intends the addition of proposed rule 30 TAC 101.222(k) to modify
the existing affirmative defenses in 30 TAC 101.222(b) - (e) by explicitly stating that these affirmative
defenses are not intended to limit the jurisdiction or discretion of federal courts in enforcement actions.
In addition, our understanding is that TCEQ intends the addition of proposed rule 30 TAC 101.222(]) to
provide that proposed rule 30 TAC 101.222(k) will not take effect until completion of litigation
concerning the SSM SIP Call, as it applies to 30 TAC 101.222(b) - (e), including all appeals.

Our specific comments on the proposed revisions to 30 TAC 101.222 are as follows:

1. As stated in the SSM SIP Call, the EPA interprets the CAA to preclude affirmative defense
provisions in SIPs. See 80 FR 33840 (June 12, 2015). Based upon its reevaluation of the CAA
requirements, the EPA found that the affirmative defense provisions in 30 TAC 101.222(b) - (e) do
not meet the CAA requirements and must be removed from the Texas SIP. /d. at 33968. The EPA
acknowledges the TCEQ’s attempt to revise 30 TAC 101.222 in a manner that it considers consistent
with the CAA requirements through inclusion of 30 TAC 101.222(k). However, the EPA does not
agree that states may include affirmative defenses in SIP provisions, because such provisions are by
design created to alter or eliminate the statutory jurisdiction of the federal courts to determine
liability and to impose the full range of remedies provided in the CAA. To the extent that a state
elects to have such affirmative defense provisions for purposes of state law only, such provisions
may be appropriate but should not be included in the SIP.
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Thus, if the TCEQ intends the affirmative defense provisions in 30 TAC 101.222(b) - (e) to be
effective for state law purposes only, and intends these provisions to have no legal effect for
purposes of enforcement of SIP requirements in federal courts, then these provisions should not be
included in the SIP. Merely adding a statement to the SIP that the existing affirmative defense
provisions “are not intended” to affect the federal courts is insufficient because the provisions will
be perceived as imposing binding requirements that courts must adhere to, rather than exercising the
full range of authority conferred upon the federal courts in the CAA. To retain such provisions
would, at a minimum, lead to confusion on the part of regulated entities, regulators, the public and
the courts. In the SSM SIP Call, the EPA has directed states to remove existing affirmative defense
provisions from SIPs, including those in 30 TAC 101.222(b) - (e). Thus, the proposed revisions to
add 30 TAC 101.222(k) will not meet the requirements of the SSM SIP Call.

. The practical effect of 30 TAC 101.222(1) is that substantially inadequate SIP provisions would
remain in the SIP for an indefinite period of time, perhaps a period of several additional years. In the
SSM SIP Call, the EPA has directed states to make SIP submissions to revise the identified
substantially inadequate SIP provisions by November 22, 2016. The EPA provided states with the
full 18 months allowed by the CAA section 110(k)(5), considering time needed by states to make the
required SIP submission balanced against the need for correction of the substantially inadequate
provisions in a timely fashion. The EPA acknowledges the TCEQ’s preference to defer the effective
date of the proposed 30 TAC 101.222(k) by providing through proposed 30 TAC 101.222(]) that it
would not be effective until an unknown later date.

Even if 30 TAC 101.222(k) were otherwise valid, however, the EPA does not agree that states may
include provisions that have the effect of deferring a required SIP revision as provided in proposed
30 TAC 101.222(1). Such an approach is inconsistent with the explicit statutory requirement that
states make corrective SIP submissions no later than 18 months after the EPA’s issuance of a SIP
call. This failure to correct the substantially inadequate SIP provisions in a timely fashion would
have further adverse impacts by delaying any needed corresponding revisions to title V permits in
the ordinary course over succeeding years. A provision that delays the correction of substantially
inadequate SIP provisions in response to a SIP call for several years is inconsistent with the timely
revision of substantially inadequate SIP provisions, as contemplated in CAA section 110(k)(5).
Thus, the proposed revisions to add 30 TAC 101.222(1) will not meet the requirements of the SSM
SIP Call.

. The EPA strongly recommends that the TCEQ submit a SIP revision that will simply remove

30 TAC 101.222(b) - (e) from the Texas SIP. This SIP revision would meet the requirements of the
SSM SIP Call and bring the Texas SIP into compliance with CAA requirements on this issue. If the
TCEQ seeks to retain the affirmative defenses provided in 30 TAC 101.222(b) - (e) for state law
purposes, outside of the SIP, the EPA does not anticipate concerns with that approach. The existing
affirmative defenses in 30 TAC 101.222(b) - (e) are narrowly drawn and the EPA does not believe
that they would interfere with the state’s required enforcement authority to meet other applicable
CAA requirements. As explained in detail in the SSM SIP Call, states have discretion to revise their
SIPs to address the substantially inadequate SIP provisions in the way they consider most
appropriate, so long as they comply with CAA requirements. The TCEQ may elect to revise the
provisions of the Texas SIP in other ways in response to the SIP Call, but at a minimum the TCEQ
should remove the affirmative defense provisions from the SIP.





4. The SIP submittal letter should state that the submission of the proposed SIP revisions by Texas is
being made in response to the EPA's SSM SIP Call 80 FR 33968-9 (June 12, 2015).

Should you have any questions regarding this letter, please feel free to contact me at (214) 665-7242, or
Alan Shar of my staff at 214-665-6691. If you have legal questions, please contact Rick Bartley at
214-665-8046. Again, I appreciate your efforts to address this important requirement.

Sincerely yours,

Guy Donaldson
Chief
Air Planning Section
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December 30, 2015

Jeff Crawford
17 State House Station
Augusta, Maine 04333-0017

Dear Mr. Crawford,

In May 2003, the Maine Department of Environmental Protection adopted amendments to Chapter 101:
Visible Emissions Regulation, and sent these amendments to us with a cover letter dated May 22, 2003,
for incorporation into the Maine State Implementation Plan (SIP).

On May 22, 2015, the EPA Administrator signed a final action reinstating and updating EPA’s Startup,
Shutdown, and Malfunction (SSM) policy applicable to SIPs and issuing SIP Calls to 36 states to amend
provisions in state SIPs that apply to excess emissions during SSM periods. Maine’s Chapter 101 was
included in the SIP Calls. The final notice was published in the Federal Register on June 12, 2015 (see
www.gpo.gov/fdsys/pkg/FR-2015-06-12/pdf/2015-12905.pdf). This action was in response to a Petition
for Rulemaking filed by the Sierra Club and WildEarth Guardians. States have 18 months (until
November 22, 2016) to submit SIP revisions to EPA. For more information, please

see: www.epa.gov/airquality/urbanair/sipstatus/emissions.html.

In the Enclosure, we have outlined some potential issues with the approvability of the May 2003 SIP
revision. This evaluation is largely based on EPA’s recent articulation of our SSM policy and issuance
of the SIP Call. EPA will work with Maine DEP to address these issues, so that Maine can successfully
meet the SSM SIP call.

If you have any questions, please contact Alison Simcox at 617-918-1684.
Sincerely,

Anne Arnold, Manager
Air Quality Planning Unit

Enclosure

cc: Marc Cone, ME DEP





1.

Enclosure

Potential Approvability Issues associated with Maine’s Chapter 101:
Visible Emissions Regulation

Section 2(B) “Visible Emission Standards™ includes numerous exemptions from continuous
emissions limits for periods of time (e.g., two 6-minute block averages in a 3-hour period) or
percentages of time (e.g., 90 percent of all 6-minute block averages on a quarterly basis). These
exemptions appear under Sections 2(B)(1)(a)(i), 2(B)(1)(b), 2(B)(1)(c), 2(B)(1)(d), 2(B)(1)(e),
2(B)(1)(B), 2(B)(2)(a)(i), 2(B)(2)(a)(i1), 2(B)(3)(a), 2(B)(3)(c), 2(B)(3)(d), 2(B)(5)(a), 2(B)(5)(b),
2(B)(5)(c), 2(B)(6)(a), and 2(B)(6)(b).

As described in our June 12, 2015 action (www.gpo.gov/fdsys/pkeg/FR-2015-06-12/pdf/2015-
12905.pdf), automatic exemptions from otherwise applicable emission limitations are not
consistent with the Clean Air Act (CAA). However, Maine could develop alternative visible
emission limits that would apply during the current exemption periods. To develop such an
alternative limit, the state would need to meet criteria given in our June 12, 2015 action. For an
example of an alternative limit, see our approval of revisions to Connecticut’s visible-emissions
regulation (www.gpo.gov/fdsys/pkg/FR-2014-07-16/pdf/2014-16469.pdf). The criteria for
establishing an alternative limit are:

(1) The revision is limited to specific, narrowly defined source categories using specific
control strategies (e.g., cogeneration facilities burning natural gas and using selective
catalytic reduction);

(2) Use of the control strategy for this source category is technically infeasible during
startup or shutdown periods;

(3) The alternative emission limitation requires that the frequency and duration of
operation in startup or shutdown mode are minimized to the greatest extent
practicable;

(4) As part of its justification of the SIP revision, the state analyzes the potential worst-
case emissions that could occur during startup and shutdown based on the applicable
alternative emission limitation;

(5) The alternative emission limitation requires that all possible steps are taken to
minimize the impact of emissions during startup and shutdown on ambient air quality;

(6) The alternative emission limitation requires that, at all times, the facility is operated
in a manner consistent with good practice for minimizing emissions and the source
uses best efforts regarding planning, design, and operating procedures; and





(7) The alternative emission limitation requires that the owner or operator’s actions
during startup and shutdown periods are documented by properly signed,
contemporaneous operating logs or other relevant evidence.

Section 2(B)(2)(b) requires Kraft Recovery Boiler units to implement corrective action as
specified in a Startup, Shutdown, and Malfunction (SSM) plan prepared under 40 CFR 63.866(a)
when the average of 10 consecutive 6-minute block averages exceeds 20-percent opacity. As the
regulation is written, it is not clear whether implementation of the SSM plan requirements (once
the applicable opacity limits are exceeded) is intended to excuse the original opacity
noncompliance from enforcement, or whether SSM plan implementation is not intended to shield
the source from enforcement and just requires additional corrective action measures to lessen the
likelihood of future opacity problems. If Maine intended the former, EPA could not approve the
provision because it would effectively function as an after-the-fact exemption from the relevant
opacity limits. If Maine intended the latter, EPA could approve it, but encourages Maine to
clarify the intent of the requirement.

Section 2(B)(4) “Fugitive Emission Sources” includes an open-ended exemption (i.e., up to 100
percent opacity) of 5 minutes in any 1-hour period from a continuous emissions limit of 20
percent opacity. This is an exemption that is not allowed under CAA section 302(k) in the same
way that the other exemptions noted in comment #1 are not allowed.

Section 3(A) “Visible Emission Standard Exemptions,” provided an exception that expired on
December 31, 2006 for boilers with input capacity greater than 100 million BTU/hr during the
first 4 hours of cold start-up or planned shutdown. Section 3(A) also granted an exception for
electrostatic precipitator (ESP) chambers, but, as written, it is not clear whether the 2006
expiration date for the exemption also applies to these units. In any case, this exemption, like
others cited above, is not allowed under CAA section 302(k).

Specifically, by having a provision that defines what would otherwise be violations of the
applicable emission limitations as non-violations, the state effectively negates the ability of the
EPA or the public to enforce against those violations. Even if the provision is interpreted to
allow a source to make the required demonstration only in the context of an enforcement
proceeding, affirmative defense provisions relating to emissions limits are not consistent with the
requirements of the CAA.

Section 3.B. allows sources with boilers whose rated input capacity is greater than 100 million
Btu/hr to amend their air-emission licenses to establish specific conditions and allowances for
boiler startup and shutdown. As further explained in the “NOTE” at the end of the regulation
citing to Title 38 M.R.S.A. §349, “the Commissioner may exempt emissions in excess of license
limitations or the limits and allowances set forth in this Chapter occurring during periods of start-
up, shutdown or malfunction.” Providing sources with exemptions to emissions limits is not
consistent with our SSM policy and CAA section 302(k). If Maine wants to establish alternative
emissions limits for these boilers during periods of start-up, shutdown or malfunction, the state
needs to demonstrate that such limit(s) meet criteria given in our June 12, 2015 action and listed
under Comment #1.





As indicated in our comments above, Maine’s revised rule, which was submitted in May 2003,
does not address issues identified in our recent SSM SIP Call. We recommend that Maine
withdraw this SIP submission and revise Chapter 101 so that it meets CAA statutory requirements,
such as the requirement that emission limitations apply to sources continuously. Note that a new
regulation promulgated by Maine may also require a 110(/) anti-backsliding demonstration that
compares the SIP-approved rule to the revision that you would like us to approve.






D 57,
GTE0 Ty

2 M % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
% M e ~ Region 1
% N 5 Post Office Square, Suite 100
T Boston, MA 02109-3912
January 9, 2017
Marc Cone

Director, Bureau of Air Quality
17 State House Station
Augusta, Maine 04333-0017

Dear Mr. Cone:

On December 22, 2016, we received an email from the Maine Department of Environmental Protection
(Maine DEP) notifying us that a pre-rulemaking draft of Maine’s Chapter 101: Visible Emissions
Regulation was available for public review. Maine DEP developed draft revisions to its existing Chapter
101 in response to EPA’s June 12, 2015 State Implementation Plan (SIP) Call
(www.gpo.gov/fdsys/pkg/FR-2015-06-12/pdf/2015-12905.pdf), which required some states to revise
certain regulations, including Maine’s Chapter 101, to conform with EPA’s startup, shutdown, and
malfunction (SSM) policy.

On December 30, 2015, we provided comments to Maine DEP on the state’s existing Chapter 101,
which was submitted to EPA in May 2003 for incorporation into the Maine SIP. In this comment letter,
we outlined potential approvability issues related to the SSM SIP Call, especially inclusion in Chapter
101 of exemptions from continuous emissions limits.

We have reviewed the December 2016 draft revision of Chapter 101. In the Enclosure, we note that,
although exemptions from continuous emissions limits have been removed, the draft regulation contains
alternative emissions limits that need to be justified. EPA will work with Maine DEP to address this
issue so that Maine can successfully meet the SSM SIP call.

If you have any questions, please contact Alison Simcox at 617-918-1684.

Sincerely,

e Arnold, Manager
Air Quality Planning Unit

Enclosure

cC: Jane Gilbert, ME DEP





Enclosure

EPA Comments on Maine’s December 2016 Draft Revisions to
Chapter 101: Visible Emissions Regulation

. Inits December 2016 draft revisions, Maine DEP has removed the exemptions from continuous
emissions limits contained in the state’s existing Chapter 101 regulation. However, the draft rule
contains numerous alternative emissions limits for which a justification must be included in the
Chapter 101 SIP revision that Maine DEP will ultimately submit to EPA for approval. As
described in EPA’s June 12, 2015 startup, shutdown, and malfunction (SSM) SIP Call (see
www.gpo.gov/fdsys/pkg/FR-2015-06-12/pdf/2015-12905.pdf), any alternative emission limit
needs to be justified according to the following criteria:

(1) The revision is limited to specific, narrowly defined source categories using specific
control strategies (e.g., cogeneration facilities burning natural gas and using selective
catalytic reduction);

(2) Use of the control strategy for this source category is technically infeasible during
startup or shutdown periods;

(3) The alternative emission limitation requires that the frequency and duration of
operation in startup or shutdown mode are minimized to the greatest extent
practicable;

(4) As part of its justification of the SIP revision, the state analyzes the potential worst-
case emissions that could occur during startup and shutdown based on the applicable
alternative emission limitation;

(5) The alternative emission limitation requires that all possible steps are taken to
minimize the impact of emissions during startup and shutdown on ambient air quality;

(6) The alternative emission limitation requires that, at all times, the facility is operated
in a manner consistent with good practice for minimizing emissions and the source
uses best efforts regarding planning, design, and operating procedures; and

(7) The alternative emission limitation requires that the owner or operator’s actions
during startup and shutdown periods are documented by properly signed,
contemporaneous operating logs or other relevant evidence.

Therefore, Maine’s proposed rulemaking of revisions to Chapter 101 should include a narrative
or Technical Support Document which justifies the alternative limits contained in the current
draft in Sections 2(A)(1)(b), 2(A)(5)(a), 2(A)(5)(b), 2(A)(6), 2(B), 2(C)(1), 2(D), 2(E)(1),
2(E)(2), 2(F)(1) and 2(F)(2). For an example discussion of an alternative limit in relation to the
above criteria, see EPA’s previous approval of revisions to Connecticut’s visible-emissions
regulation (www.gpo.gov/fdsys/pkg/FR-2014-07-16/pdf/2014-16469.pdf).






Finally, we note that the alternative limits of up to 80 percent contained in the draft Sections
2(A)(1)(b), 2(A)(5)(b), 2(E)(2) might be challenging for Maine DEP to justify in relation to the
above criteria,

. Section 2(E)(2) of draft Chapter 101 states, “Periods of start-up, shutdown and malfunctions are
included for the purpose of calculating block averages under this subsection,” We recommend
that Maine DEP remove this sentence because it does not appear elsewhere in the regulation,
which may imply that SSM periods are not included in block-average calculations in these other
subsections.

. Section 3 of draft Chapter 101 states, “Sources may apply to the Department (Maine DEP) to
amend their air emission license to establish alternative emission limits for start-ups and
shutdowns of boilers or other emission units.” This provision includes “director’s discretion™
which EPA cannot approve into a state’s SIP. Thus, Maine DEP should revise this section to
state that such alternative emission limits must also be approved by EPA.

. Maine’s existing Chapter 101 was submitted to EPA as a SIP revision on May 22, 2003. We
recommend that Maine DEP withdraw this SIP revision that is currently pending before EPA as
the state works to update the rule to comply with the SSM SIP call.

. As noted above, Maine’s existing Chapter 101 is currently pending before EPA. However, an
earlier version of the rule was previously approved into the SIP. (See 47 FR 6829; February 17,
1982.) Therefore, Maine’s future SIP submittal of its newly adopted Chapter 101 should also
include a Clean Air Act Section 110(1) anti-back sliding demonstration that compares the newly
adopted rule to the previously SIP-approved version of the rule. Presumably, it should not be too
difficult to demonstrate that the new version of Chapter 101 is more stringent, assuming the
newly adopted rule no longer includes the exemptions that were the subject of the SSM SIP call.
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January 12, 2016

Doug McVay, Chief

Office of Air Resources

RI Department of Environmental Management
235 Promenade Street

Providence, RI 02908

Dear Mr. McVay,

On October 27, 2015 the Rhode Island Department of Environmental Management (RI DEM) sent us
draft revisions to Air Pollution Control Regulation No.16, “Operation of Air Pollution Control
Systems,” with a request for our review in advance of the formal state rulemaking process.

As you know, on May 22, 2015, the EPA Administrator signed a final action reinstating and updating
EPA’s Startup, Shutdown, and Malfunction (SSM) policy applicable to State Implementation Plans
(SIPs) and issuing SIP Calls to 36 states to amend provisions in state SIPs that apply to excess emissions
during SSM periods. Rhode Island’s Regulation No. 16 was included in the SIP Calls. The final notice
was published in the Federal Register on June 12, 2015 (www.gpo.gov/fdsys/pkg/FR-2015-06-
12/pdf/2015-12905.pdf). This action was in response to a Petition for Rulemaking filed by the Sierra
Club and WildEarth Guardians. States have 18 months (until November 22, 2016) to submit SIP
revisions to EPA. For more information, please

see: www.epa.gov/airquality/urbanair/sipstatus/emissions.html.

We have reviewed your draft revisions to Regulation No. 16 and conclude that, as written, section 16.3
“Malfunctions™ is not approvable as a SIP revision due to a court case (NRDC v EPA, 2014) that was
decided after our initial SSM SIP Call proposal in February 2013 (78 FR 12460, February 22, 2013). As
a result of the court decision, we issued a supplemental notice of proposed rulemaking (SNPR) on
September 17, 2014 (www.gpo.gov/fdsys/granule/FR-2014-09-17/2014-21830).

In this SNPR, we rescinded our previous proposal that would have allowed narrowly drawn affirmative
defense provisions in SIPs applicable to malfunction events. As explained in the SNPR, EPA has
concluded that there is no legal basis for affirmative defenses in SIP provisions, including affirmative
defenses applicable to malfunction events.

Rhode Island was included in the SSM SIP Call because SIP-approved Regulation No. 16 contains a
provision that would allow the State to grant a variance from emission limits in the event that a
malfunction of an air pollution control system, expected to last longer than 24 hours, causes emissions
violations. As explained in our February 2013 proposal, we found that this provision allows for
exemptions from emission limitations through the state’s exercise of insufficiently bounded
discretionary authority. We commend you for removing the reference to “variance” in your draft





revisions to Regulation No. 16 and appreciate your efforts to provide more specific requirements for
sources wishing to demonstrate to your Office of Air Resources that a malfunction that has or might result
in a violation was due to unavoidable increases in emissions attributable to the malfunction. However.
draft Section 16.3 can now be interpreted as providing an affirmative defense for malfunctions, which,
as mentioned above, is inconsistent with requirements of the Clean Air Act.

Therefore, we recommend that your revised rule not include Section 16.3. Alternatively, it may be
possible to revise Section 16.3 such that it only applies to the state and not to EPA, citizens, or any other
person or entity who may elect to take enforcement action due to malfunction of a source’s air pollution
control system. That alternative approach also would have to include language making it clear that the
State would not be precluded from taking an enforcement action even if the conditions had been met, but
that the State could use its discretion not to take an enforcement action in a particular instance.

Although such an approach is possible, we do not recommend it, since it could create confusion for
sources. However, if Rhode Island wants to pursue this approach, we are willing to work with you to
develop approvable language.

If you have any questions, please contact Alison Simcox at 617-918-1684.
Sincerely, _

Anne Armold, Manager
Air Quality Planning Unit
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Mr. Ali Mirzakhalili, Director

Division of Air and Waste Management
Delaware Department of Natural Resources
and Environmental Control

655 South Bay Road, Suite SN

Dover, Delaware 19901

Dear Mr. Mirzakhalili:

Thank you for the opportunity to review Delaware’s proposed state implementation plan (SIP)
revision concerning the following seven regulations that were identified as inadequate in the U.S.
Environmental Protection Agency’s (EPA) June 12, 2015 Startup, Shutdown, and Malfunction (SSM)
SIP Call (see 80 FR 33840): 7 DE Admin. Code 1104; 7 DE Admin. Code 1105; 7 DE Admin. Code
1108; 7 DE Admin. Code 1109; 7 DE Admin. Code 1114; 7 DE Admin. Code 1124; and 7 DE Admin.
Code 1142. EPA does not have any comments on 7 DE Admin. Code 1124 or 7 DE Admin. Code 1142,
and is separately evaluating 7 DE Admin. Code 1108 as that was submitted to EPA previously in a
separate SIP revision submittal. The comments below are for the four remaining Delaware regulations.
Please enter these comments into the public record.

For each provision that a state is seeking to remove from the SIP, or to revise in the SIP, a
demonstration to address Clean Air Act (CAA) section 110(1) and, where applicable, also address CAA
section 193, should be submitted as part of the SIP submittal to EPA. See 80 FR 33975 (June 12, 2015).
CAA section 110(1) provides that EPA shall not approve a SIP revision if the revision would interfere
with any applicable requirement concerning attainment and reasonable further progress or any other
applicable requirement of the CAA. Additionally, CAA section 193 provides that EPA shall not
approve a SIP revision if the revision is for any area which is a nonattainment area for any pollutant
prior to November 15, 1990 unless the modification insures equivalent or greater emission reductions.
EPA has reviewed Delaware’s proposed SIP revision, which includes statements intended to address the
CAA section 110(1) requirement but does not address CAA section 193. EPA has the following
comments on the proposed SIP revisions:

Regulation 1104: Delaware has proposed a revised Regulation 1104 for the SIP. Although the
emission limit is not being changed, the averaging time is being changed from a two-hour
average to a 30-day rolling average. Delaware has provided a statement that this change will not
result in any increase in emissions on a tons per year basis, but has not addressed whether
changes to the averaging period affect the emissions of any criteria pollutant. EPA does not
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agree that a proper evaluation of the impacts of a change of averaging period is limited to
consideration solely of emissions on an annual basis. A more robust explanation and analysis
must be provided to support your conclusion and address the CAA section 110(1) requirement
that this revision will not interfere with attainment or reasonable further progress nor any other
applicable requirement of the CAA. At a minimum, Delaware should explain how this change
will not impact attainment and maintenance of the national ambient air quality standards
(NAAQS) as well as explain how this change meets the applicable legal requirements of the
CAA including both sections 110(I) and 193.

Regulation 1105: Delaware has proposed a revised Regulation 1105 for the SIP. Although the
emission limit is not being changed, a 30-day rolling averaging time is being added. Delaware
has provided a statement that this change will not result in any increase in emissions on a tons
per year basis, but has not addressed whether changes to the averaging period affect the
emissions of any criteria pollutant. EPA does not agree that a proper evaluation of the impacts of
a change of averaging period is limited to consideration solely of emissions on an annual basis.
A more robust explanation and analysis should be provided to support your conclusion in order
to meet the CAA 110(1) requirement. Delaware should explain that this change will not impact
attainment and maintenance of the NAAQS, as well as explain how this change meets the
applicable legal requirements of the CAA, including CAA section 193. Furthermore, EPA notes
a numbering typo under section 2.2 of the draft SIP submission. The subsections should be
numbered 2.2.1 and 2.2.2, not 2.1.1 and 2.1.2.

Regulation 1109: Delaware is proposing to remove Regulation 1109 from the SIP. To address
CAA section 110(1), Delaware simply states that the removal will not result in any increase in
emissions on a ton per year basis and states that existing federal requirements, such as New
Source Performance Standards (NSPS), are adequate to ensure attainment and maintenance of
sulfur related NAAQS in Delaware without further explanation. Delaware’s explanation and
reliance upon unnamed NSPS is insufficient. First, some NSPS may contain SSM exemptions
especially if EPA has not recently revised them. EPA is reviewing such NSPS for any such
exemptions for compatibility with EPA policy. In addition, the NSPS do not cover all sources of
sulfur dioxides or sulfur oxides as they apply only to new and modified sources. Delaware
provided no further explanation on which specific NSPS or other federal requirement covers or
regulates the universe of sources addressed by Regulation 1109 in Delaware. Regulation 1109
appears applicable to a narrow source category that emits sulfur compounds. Additionally,
Delaware has provided a statement that this change will not result in any increase in emissions
on a tons per year basis, but has not addressed whether the removal of Regulation 1109 will
affect the emission of any criteria pollutant. A more robust explanation and analysis should be
provided to support your conclusion in order to meet the CAA 110(l) requirement. Delaware
should explain that this change will not impact attainment and maintenance of the NAAQS, as
well as explain how this change meets the applicable legal requirements of the CAA, including
CAA section 193. Further, Delaware relied upon Regulation 1109 in the 2010 SO; infrastructure
SIP for purposes of compliance with CAA section 110(a)(2)(A). Thus, Delaware must address
whether removal of Regulation 1109 from the SIP impacts the state’s compliance with basic
CAA requirements for SO», including specifically for purposes of the 2010 SO, NAAQS. A
more robust justification and analysis than what has been submitted is necessary to support a
conclusion that removing Regulation 1109 from the SIP does not interfere with attainment and
maintenance of the NAAQS nor any other applicable requirement, such as CAA section
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110(a)(2), to meet the CAA section 110(1) requirement. Delaware must also explain how this
change would be consistent with the legal requirements of CAA section 193.

Regulation 1114: Delaware is also proposing to remove Regulation 1114 from the SIP. To
address CAA section 110(1), Delaware states that the removal will not result in any increase in
emissions on a ton per year basis without further explanation or any technical demonstration.
Delaware also states that existing federal requirements like NSPS regulate visible emissions and
that other Delaware SIP regulations that regulate fine particulate matter and fine particulate
matter precursors such as Regulations 1108 and 1146 are adequate to ensure attainment and
maintenance of any particulate related NAAQS in Delaware. Notably, EPA disagrees with
Delaware’s unsupported assertion that there is no quantifiable relationship between visible
emissions and fine particulate matter emissions. EPA believes that Delaware’s explanation to
address CAA section 110(1) for the removal of Regulation 1114 from the SIP is insufficient. As
mentioned previously in EPA’s comment on Delaware’s proposal to remove Regulation 1109
from the SIP, the NSPS cannot be relied upon to show removal of emission limitations from the
SIP will not interfere with attainment of the NAAQS or any other CAA requirement because the
NSPS do not address all the sources of visible emissions that Regulation 1114 addresses and
some NSPS may also contain SSM exemptions until EPA revises them. Delaware has not
identified which NSPS apply to sources that would otherwise be regulated by Regulation 1114
and has not demonstrated whether all such sources are sufficiently regulated for particulate
matter by Delaware through other federally enforceable regulations. Delaware must explain how
removing Regulation 1114 would be consistent with the applicable legal requirements of the
CAA, including sections 110(1) and 193.

If you have any questions, please do not hesitate to contact me or have your staff contact Ms.
[rene Shandruk at (215) 814-2166 or shandruk.irene@epa.gov.

Sincerely,

h 7= AV

Cristina Fernandez,
Division Director
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November 15, 2016

Jeff Koerner

Interim Director

Division of Air Resource Management

Florida Department of Environmental Protection
2600 Blair Stone Rd., M.S. 5500

Tallahassee, Florida 32399-2400

Dear Mr. Koerner:

On October 13, 2016, the Region 4 Office of the U.S. Environmental Protection Agency received the
Florida Department of Environment Protection Division’s prehearing proposal responding to the EPA’s
June 12, 2015, final State Implementation Plan (SIP) call and finding of substantial inadequacy with
respect to the treatment of excess emissions during periods of startup, shutdown and malfunction (SSM).
We have completed our review of the submittal and offer comments in the enclosure.

We look forward to continuing to work with you and your staff. If you have any questions, please
contact Ms. Lynorae Benjamin, Chief, Air Regulatory Management Section at (404) 562-9040, or have
your staff contact Ms. Tiereny Bell at (404) 562-9088.

Sincerely,

Yy ave

R. Scott Davis
Chief
Air Planning and Implementation Branch

Enclosure

cc: Preston McLane, Florida Department of Environment Protection

Internet Address (URL) » http://www.epa.gov
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I.

1.

The U.S. Environmental Protection Agency Comments on
Florida’s Prehearing Submittal Addressing the SSM SIP Call

General Comments
Footnote 4 of the Executive Summary of Florida’s proposed SIP revision states:

The new rule section, Rule 62-210.710, F.A.C., details a process whereby facilities that
are subject to SIP-based emission limits that may not be appropriate or achievable during
transient modes of operation, such as during periods of startup or shutdown, can receive
secondary emission limits that will be applicable during those periods. Rule 62-210.710,
F.A.C., is not, however, proposed to be incorporated into Florida’s SIP at this time.

Because Rule 62-210.710, F.A.C., is not proposed to be incorporated into Florida’s SIP at this time,
the EPA is not providing specific comments on its merits. However, the EPA would like make the
following general comments:

(1) Any emission limitation established as an alternative to an existing SIP emission limitation
must be developed consistent with the EPA’s SSM SIP policy and would have to be
incorporated in the State’s implementation plan and would not be effective for SIP purposes
until it has been incorporated into the State’s implementation plan, and

(2) If Florida decides in the future to incorporate Rule 62-210.710, F.A.C., into its federally
approved SIP, a provision will be needed that clarifies that an alternative limitation
established via the process in Rule 62-210.710, F.A.C., does not replace an otherwise
applicable SIP limit until the EPA approves the alternative limitation as a source-specific SIP
revision.

The Detailed Statement of Facts and Circumstances Justifying the Proposed Rule states:

The net effect of the sunset clause and the addition of the new [state-only] rule will be
that sources unable to meet the applicable SIP emission limit during a transient mode of
operation will have adequate time to develop and have incorporated into their operating

permit a secondary emission limit prior to the sunset of Subsections 62-210.700(1) and
(2), F.A.C.

For sources subject to the title V operating permit program, please note that any emission
limitation established as an alternative to an existing SIP emission limitation that has not yet
been incorporated in the State’s SIP would have to be identified in the title V permit as not being
federally enforceable under the Clean Air Act, in accordance with 40 CFR 70.6(b)(2).

Proposed provision 62-210.700(6)(a), F.A.C., states that as of May 22, 2018, provisions
62-210.700(1) and (2), F.A.C., shall not apply to emission limits in Chapter 62-296, F.A.C., that
have been or become incorporated into the SIP. Please clarify whether this provision, plus those

covered under paragraph (6)(b), cover all SIP limits for which the sunsetting of provisions
62-210.700(1) and (2), F.A.C., should apply.





Proposed provision 62-210.700(6)(b), F.A.C., states that as of May 22, 2018, provisions 62-
210.700(1) and (2), F.A.C., shall not apply to unit-specific emission limits that have been or
become incorporated into the SIP. Please clarify why this provision should apply only to “unit-
specific” limits.

Proposed provision 62-210.700(7), F.A.C., states that provisions 62-210.700(1) and (2), F.A.C.,
shall not apply to unit-specific emission limits established after October 23, 2016, pursuant to the
State’s New Source Review permitting rules. Please clarify why this provision should apply only
to “unit-specific” limits.










From: Huey, Joel

Sent: Wednesday, May 18, 2016 10:12 AM

To: Sutton, Lisa

Cc: Wilcox, Geoffrey

Subject: FW: preview of Georgia's draft SSM SIP Call fix
Attachments: SSM draft clean april 20 EC_EPA comments.docx

FYI, our additional comment to GA regarding the provision of AELs for NSR permit limits.

From: Benjamin, Lynorae

Sent: Tuesday, May 17, 2016 1:43 PM

To: Cornwell, Eric <Eric.Cornwell@dnr.ga.gov>

Cc: Hays, Karen <Karen.Hays@dnr.ga.gov>; Boylan, James <James.Boylan@dnr.ga.gov>; Mueller, Chuck
<Chuck.Mueller@dnr.ga.gov>; Wong, Richard <Wong.Richard@epa.gov>; Huey, Joel <Huey.Joel@epa.gov>; Kemker,
Carol <Kemker.Carol@epa.gov>; Davis, Scott <Davis.ScottR@epa.gov>; Powell, Keri <Powell.Keri@epa.gov>
Subject: RE: preview of Georgia's draft SSM SIP Call fix

Hello Eric,

When we reviewed the comments we sent you previously, we noticed one comment that we inadvertently left
out. Please see below for this comment and let us know if you would like to have a call to discuss this. Also,
for your quick reference we have reattached the comments that we previously sent you.

I hope your day is going well.

Lynorae

Additiomment

The last phrase of draft provision 391-3-1-.02(2)(a)7(i) states that the provisions of paragraph 7. shall apply to
all sources subject to “emission limitations established in accordance with the new source review requirements
in 391-3-1-.02(7)(b) and/or 391-3-1-.03(8)” (i.e., the State’s PSD and nonattainment NSR rules). Draft
provision 391-3-1-.02(2)(a)7(ii)()11 provides that compliance with those emission limitations may be achieved
by one of the alternative work practice standards during startup and shutdown. In addition to the other concerns
noted, EPA is concerned that the alternative compliance options for startup and shutdown would be available
for limits established for a source through the State’s NSR program without ensuring compliance with that
program. A fully approvable SIP emission limitation, including periods of startup and shutdown, must meet all
substantive requirements of the CAA applicable to such a SIP provision. For purposes of nonattainment NSR
and PSD permitting, any alternative emission limit applicable to startup and shutdown periods must constitute
the “lowest achievable emissions rate” (for nonattainment NSR) or must reflect the use of “best available
control technology” (for PSD). To satisfy CAA requirements, such alternative emission limits must be
established on a source-specific basis through the PSD and nonattainment NSR permitting process, not in a
static rule.
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Comments on Georgia EPD’ s draft SIP revision to address the SSM SIP call.

Minor comments

1.

The draft revision would move existing paragraph 391-3-1-.02(2)(a)7 “ Excess Emissions”
to anew paragraph 9 and modify it to apply as a non-SIP approved rule. EPA supportsthis
proposal and believes that retention of the existing provisions as state-only would not
inappropriately interfere with requirements for a sufficient state enforcement program.

Draft provision 391-3-1-.02(2)(a) 7(ii)(l) provides that “[c]ompliance with the emission
limitations and standards identified in paragraph 391-3-1-.02(2)(a)7.(i) shall be achieved by
either Option | or Il below:” Use of the term “option” isalso used in the later provisions
regarding alternative work practice standards. To reduce possible confusion, EPA
recommends striking the phrase “ Option | or Il below” from the text of provision 391-3-1-

02(2)(@7(i)(1).

Draft provision 391-3-1-.02(2)(a)7(ii)(11) requires the owner or operator of a source that
chooses to comply with alternative work practice standards for startup and shutdown to
maintain documentation regarding the details of such events. While these generic
requirements are not emission limitations, EPA agrees they are important and necessary
documentation requirements.

The first paragraph of draft provision 391-3-1-.02(2)(a)7(ii)(111) (General Alternative
Work Practice Standar ds Option) contains generic regulatory requirements to operate in a
manner consistent with good air pollution control practice for minimizing emissions and to
operate air pollution control devices to the maximum extent practicable, considering process
and control device limitations and safety constraints. While these “general duty”
reguirements cannot aone be alternative emission limitations for startup and shutdown, EPA
agrees they are appropriate SIP requirements to impose upon sources. EPA recommends
making the requirements of this paragraph apply to all sources, not just those using option

Gi(n).

Draft provision 391-3-1-.02(2)(a) 7(ii)(11)1.B. requires the owner or operator to document
which option ((ii)(I11), (ii)(1V), or (ii)(V)) is followed during each period of startup and
shutdown. Please note that the State should ensure that the requirements applicable to a
source are established up front, before a startup or shutdown event occurs.

Significant comments

6.

Draft provision 391-3-1-.02(2)(a)7(ii)(1)!1 allows a source to comply with applicable
emission limitations and standards “during normal operation” and to comply with alternative
work practice standards “ during periods of startup and shutdown.” As described in the SSM
SIP call, EPA considers periods of startup and shutdown as part of the normal operation of a
source. (SeeFinal SSM SIP Call notice (6/12/15), footnote 2 on p. 33843.) In addition, this
approach raises the question of what is expected of a source during periods of malfunction,





which are not “normal operation.” EPA recommends revising draft provision 391-3-1-
02(2)(@7(ii)(DI to eliminate the reference to “normal operations’ and instead state that
compliance shall be achieved by complying with the applicable emission limitations and
standards at al times other than startup and shutdown, during which the source will comply
with the specified alternative work practice standards.

7. The second paragraph of draft provision 391-3-1-.02(2)(a)7(ii)(111) provides that, during
periods of startup and shutdown, sources subject to any of the SIP emission limitations
identified in paragraph 391-3-1-.02(2)(a)7(i) may choose to comply with alternative work
practice standards | through X1 for fuel burning sources and pollution control devices
installed to meet applicable emission limitations, as applicable. These standards do not
appear to reflect consideration of the seven specific criteria EPA recommends for devel oping
alternative emission limitations that apply during startup and shutdown. (See Final SSM SIP
Call notice (6/12/15), p. 33980, col. 2.). Specific concerns EPA has with this provision
include:

a. These requirements seem to have been devel oped without consideration of whether
sources are capable of complying with otherwise applicable numeric pollutant
emission limits. EPA does not recommend establishing alternative emission
limitations for sources that are capable of meeting their existing emission limitations
at al times.

b. These requirements have not been tailored for specific sources or source categories.
Control requirements that apply during startup and shutdown must be clearly stated as
components of the emission limitation and must meet the applicable level of control
required for the type of SIP provision (e.g., be RACT for sources located in
nonattainment areas). A generically applicable requirement to operate control
equipment to the maximum extent possible is not a component of an emission
limitation for a specific source category. The EPA recommends that, in order to be
approvable (i.e.,, meet CAA requirements), alternative requirements applicable to a
source during startup and shutdown should be narrowly tailored and take into account
considerations such as the technological limitations of the specific source category
and the control technology that is feasible during startup and shutdown.

8. Related to the comment above, EPA notes that all of the listed Alternative Work Practice
Standardsin 391-3-1-.02(2)(a) 7(ii)(111) except for 11, 111 and VI appear to contain exempt
periods, presumably due to technological limitations of the control equipment. Some of the
standards also require operation “as specified by the manufacturer,” which makes these
standards difficult or impractical to enforce and may also result in exempt periods. For
example, for units using baghouses, no emission limitation would apply whenever “the inlet
gas temperature is below the dew point or the manufacturer’ s recommended minimum
operating temperature.” Asdiscussed in the Final SIP Call notice, in accordance with the
CAA, some emission limitation must apply at al times. Examples of potentia alternative
emission limitations that may be applied include use of additional emission controls, use of
cleaner burning fuels, and establishment of higher numerical emission limits. (Note that
establishment of higher numerical emission limits that are reasonable, appropriate and
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practically enforceable likely would not be considered SIP backsliding under CAA sections
193 and 110(l) when they are replacing an exemption from existing SIP emission
limitations.)

Draft provision 391-3-1-.02(2)(a)7(ii)(1V) (Similar Process Equipment Alter native Work
Practice Standar ds Option) providesthat in lieu of the General Alternative Work Practice
Standards Option the owner or operator of a source may follow the startup and shutdown
work practice standards in Federal rulesincluded in 40 CFR Part 60 or 40 CFR Part 63,
provided that the rule contains specific work practice standards for startup and shutdown
periods. The provision also notes that those federal rules are adopted by Georgia as 391-3-1-
.02(8) and (9).

While EPA has recommended that certain Federal rules may provide good examples of
approaches for appropriate and feasible alternative emission limitations for states to apply
during startup and shutdown in a SIP provision (in particular those federal rules that have
been revised or newly promulgated since 2008), the SIP must be clear asto what the
applicable limitations are for each source at all times. Therefore, this provision should
specify which sources or source categories will comply with the startup/shutdown procedures
contained in Federal rules and which provisions from those federal rules are applicable. The
State should also not automatically assume that emission limitation requirements in recent
NESHAP and NSPS are appropriate for all sources regulated by the SIP. The universe of
sources regulated under the federal NSPS and NESHAP programs is not identical to the
universe of sources regulated by states for purposes of the NAAQS. Moreover, the pollutants
regulated under the NESHAP (i.e., HAPs) are in many cases different than those that would
be regulated for purposes of attaining and maintaining the NAAQS, protecting PSD
increments, improving visibility and meeting other CAA requirements. (See Final SSM SIP
Call notice (6/12/15), p. 33916, cols. 2-3.) EPA aso recommends giving consideration to the
seven specific criteria as appropriate considerations for developing emission limitations in
SIP provisions that apply during startup and shutdown. (See Final SSM SIP Call notice
(6/12/15), p. 33980, col. 2.)

To adopt federal rule SSM provisionsinto the SIP, EPA suggests that a state’ s rule include in
the SIP provision the relevant language from the federal rule that serves as the applicable
[imitation during startup/shutdown. Alternatively, the SIP could include reference to the
specific applicable provisions. For example, the rule might provide that steam generating
units subject to GA Rule 391-3-1-.02(2)(b), (d) and (g) shall, during periods of startup and
shutdown, comply with the applicable work practice standards specified in Table 3 to 40
CFR 63 Subpart UUUUU. Such provision should also specify the version of the CFR (i.e.,
the “as of” date).

Draft provision 391-3-1-.02(2)(a)7(ii)(V) providesthat in lieu of options (ii)(I11) and (ii)(1V),
the owner or operator of a source may comply with a source-specific alternative work
practice standard for startup and shutdown periods that has been incorporated into afederally
enforceable permit. EPA notes, however, that emission limits that are specified only in a
permit are not in the SIP unless and until they are submitted for approval into the SIP. For
example, unless the permit (or its contents) is approved into the SIP, the emission reductions





attributable to those limits that are only in the permit cannot be counted towards attainment
plan requirements (e.g., RFP). The fact that EPA approved the permitting program itself
does not mean that EPA has approved the actual content of each permit or madeit an
approved part of the SIP. (See Fina SSM SIP Call notice (6/12/15), p. 33915, col. 3 and p.
33922, col. 3).

In the context of emission limits contained in a state’s SIP, EPA views the approach of
establishing alternative emission limitations through a permit as aform of “director’s
discretion” problem addressed in the SIP call notice because it would allow the state to create
aternatives to SIP emission limits without complying with the CAA’s SIP revision
requirements. Among other things, a permit-based approach to establishing an alternative
emission limitation (that does not involve submitting the permit requirement to EPA for
inclusion in the SIP) eliminates EPA’ srole in reviewing and approving emission limitations
to ensure that they are “enforceable” asrequired by CAA section 110(a)(2)(A), i.e., that they
are sufficiently specific regarding the source’ s obligations and they include adequate
monitoring, recordkeeping, and reporting requirements.

Accordingly, a permitting process cannot be used to create alternatives to SIP emission
limitations for sources during startup and shutdown in lieu of a SIP revision. However, a
state may elect to use the permit development process as a means to evaluate and establish
alternative emission limits for startup and shutdown for a specific source, but then submit
that information to support a source-specific SIP revision. The State may be able to use the
permit development process at the same time with the development of the SIP revision for
efficiency. Alternative emission limitations established in this way would have to meet the
necessary level of stringency for both purposes and be legally and practically enforceable.
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August 1, 2016

Karen D. Hays

Chief, Air Protection Branch

Georgia Environmental Protection Division
4244 International Parkway. Suite 120
Atlanta, Georgia 30354

Dear Ms. Hays:

The Region 4 Office of the U.S. Environmental Protection Agency received the Georgia Environmental
Protection Division (EPD) prehearing proposal on July 1, 2016, responding to the EPA’s June 12, 2015,
final State Implementation Plan (SIP) call and finding of substantial inadequacy with respect to the
treatment of excess emissions during periods of startup, shutdown and malfunction (SSM). We have
completed our preliminary review and have enclosed our comments for your consideration.

We look forward to continuing to work with you and your staff. If you have any questions, please
contact Ms. Lynorae Benjamin, Chief, Air Regulatory Management Section at (404) 562-9040, or have
your staff contact Mr. Richard Wong at (404) 562-8726.

Sincerely,

K et s

R. Scott Davis
Chief
Air Planning and Implementation Branch

Enclosure

cc: Eric Cornwell, Air Protection Branch, GA EPD
James Boylan, Air Protection Branch, GA EPD
Elizabeth Munsey, Air Protection Branch, GA EPD

Internet Address (URL) = hitp://www.epa.gov
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The U.S. Environmental Protection Agency Comments on
Georgia’s Prehearing Submittal Addressing the SSM SIP Call

Key Comments

Proposed provision 391-3-1-.02(2)(a)7.(ii)(I)I V.B. provides that, during periods of startup and
shutdown, sources subject to any of the SIP emission limitations identified in paragraph 391-3-1-
.02(2)(a)7.(i1) may choose to comply with alternative work practice standards (A) through (M), as
applicable, for fuel burning sources and pollution control devices installed to meet applicable
emission limitations, as applicable. These standards do not appear to reflect consideration of the
seven specific criteria the EPA recommends for developing alternative emission limitations that
apply during startup and shutdown. See Final SSM SIP Call Rule, 80 FR 33840, 33980/2 (June 12,
2015). Specific concerns the EPA has with this provision include:

a. These requirements seem to have been developed without consideration of whether sources
are capable of complying with otherwise applicable numeric pollutant emission limits. The
EPA does not recommend establishing alternative emission limitations for sources that are
capable of meeting their existing emission limitations at all times.

b. These requirements have not been tailored for specific sources or source categories. Control
requirements that apply during startup and shutdown must be clearly stated as components of
the emission limitation and must meet the applicable level of control required for the type of
SIP provision (e.g., be reasonably available control technology for sources located in
nonattainment areas). A generically applicable requirement to operate control equipment to
the maximum extent possible is not a component of an emission limitation for a specific
source category. The EPA recommends that, in order to be approvable (i.e., meet Clean Air
Act (CAA) requirements), alternative requirements applicable to a source during startup and
shutdown should be narrowly tailored and take into account considerations such as the
technological limitations of the specific source category and the control technology that is
feasible during startup and shutdown.

Related to the comment above, the EPA notes that many of the listed Alternative Work Practice
Standards in 391-3-1-.02(2)(a)7.(ii)(I)IV.B. appear to contain exempt periods, presumably due to
technological limitations of the control equipment. Some of the standards also require operation “as
specified by the manufacturer,” which makes these standards difficult or impractical to enforce and
may also result in exempt periods. For example, for units using baghouses, no emission limitation
would apply whenever “the inlet gas temperature is below the dew point or the manufacturer’s
recommended minimum operating temperature.” As discussed in the Final SIP Call notice, in
accordance with the CAA, some emission limitation must apply at all times. Examples of potential
alternative emission limitations that may be applied include use of additional emission controls, use
of cleaner burning fuels, and establishment of higher numerical emission limits. (Note that
establishment of higher numerical emission limits that are reasonable, appropriate and practically
enforceable likely would not be considered SIP backsliding under CAA sections 193 and 110(1) if
the alternative emissions limit is added to the SIP at the same time that the exemption from existing
SIP emission limitations is removed.)
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Proposed Rule 391-3-1-.02(2)(a)7.(ii)(I)(V) (Similar Process Equipment Alternative Work
Practice Standards Option) provides that in lieu of the General Alternative Work Practice
Standards Option the owner or operator of a source may follow the startup and shutdown work
practice standards in federal rules included in 40 CFR Part 60 or 40 CFR Part 63, provided that the
rule contains specific work practice standards for startup and shutdown periods. The provision also
notes that those federal rules are adopted by Georgia as 391-3-1-.02(8) and (9).

While the EPA has recommended that certain federal rules may provide good examples of
approaches for appropriate and feasible alternative emission limitations for states to apply during
startup and shutdown in a SIP provision (in particular those federal rules that have been revised or
newly promulgated since 2008), the SIP must be clear as to what the applicable limitations are for
each source at all times. Therefore, this provision should specify which sources or source categories
will comply with the startup/shutdown procedures contained in federal rules and which provisions
from those federal rules are applicable. The State should also not automatically assume that emission
limitation requirements in recent new emissions standards for hazardous air pollutants (NESHAP)
and new source performance standards (NSPS) are appropriate for all sources regulated by the SIP.
The universe of sources regulated under the federal NSPS and NESHAP programs is not identical to
the universe of sources regulated by states for purposes of the national ambient air quality standards
(NAAQS). Moreover, the pollutants regulated under the NESHAP (i.e., hazardous air pollutants) are
in many cases different than those that would be regulated for purposes of attaining and maintaining
the NAAQS, protecting prevention of significant deterioration (PSD) increments, improving
visibility and meeting other CAA requirements. See Final SSM SIP Call Rule, 80 FR at 33916/2-3.
The EPA also recommends giving consideration to the seven specific criteria as appropriate
considerations for developing emission limitations in SIP provisions that apply during startup and
shutdown. See id. at 33980/2.

To adopt federal rule SSM provisions into the SIP, the EPA suggests that a state’s rule include in the
SIP provision the relevant language from the federal rule that serves as the applicable limitation
during startup/shutdown. Alternatively, the SIP could include reference to the specific applicable
provisions. For example, the rule might provide that steam generating units subject to Georgia Rule
391-3-1-.02(2)(b) and (d) shall, during periods of startup and shutdown, comply with the applicable
work practice standards specified in Table 3 to 40 CFR 63 Subpart UUUUU. Such provision should
also specify the version of the CFR (i.e., the “as of” date).

Proposed rule 391-3-1-.02(2)(a)7.(ii)(I)(VI) provides that in lieu of options (ii)()IV. or (ii)(I)V.
above, the owner or operator of a source may comply with a source-specific alternative work
practice standard for startup and shutdown periods that has been incorporated into a federally
enforceable permit. The EPA notes, however, that emission limits that are specified only in a permit
are not in the SIP unless and until they are submitted for approval into the SIP. For example, unless
the permit (or its contents) is approved into the SIP, the emission reductions attributable to those
limits that are only in the permit cannot be counted towards attainment plan requirements (e.g.,
reasonable further progress). The fact that the EPA approved the permitting program itself does not
mean that EPA has approved the actual content of each permit or made it an approved part of the
SIP. See Final SSM SIP Call Rule, 80 FR at 33915/3 and 33922/3.

In the context of emission limits contained in a state’s implementation plan, the EPA views the
approach of establishing alternative emission limitations through a permit as a form of “director’s
discretion™ problem addressed in the SIP call notice because it would allow the state to create
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alternatives to SIP emission limits without complying with the CAA’s SIP revision requirements.
Among other things, a permit-based approach to establishing an alternative emission limitation (that
does not involve submitting the permit requirement to the EPA for inclusion in the SIP) eliminates
the EPA’s role in reviewing and approving SIP emission limitations to ensure that they are
“enforceable™ as required by CAA section 110(a)(2)(A) (i.e., that they are sufficiently specific
regarding the source’s obligations and include adequate monitoring, recordkeeping. and reporting
requirements). Accordingly, a permitting process cannot be used to create alternatives to SIP
emission limitations for sources during startup and shutdown in lieu of a SIP revision.

A state may elect to use the permit development process as a means to evaluate and establish
alternative emission limits for startup and shutdown for a specific source, but then submit that
information to support a source-specific SIP revision. The State may be able to use the permit
development process at the same time with the development of the SIP revision for efficiency.
Alternative emission limitations established in this way would have to meet the necessary level of
stringency for both purposes and be legally and practically enforceable.

Proposed rule 391-3-1-.02(2)(a)9., titled “*Startup, Shutdown and Malfunction Emissions for
Certain Rules,” provides that upon EPA’s approval of Georgia’s SIP call submittal, “the provisions
of this paragraph 9. shall apply to all sources subject to emission limitations and standards in 391-3-
1-.02(2)(zz), (ggg). (iii), (ppp). (qqq). (sss). (uuu), and (www).” Note that the EPA did not comment
on this provision in the previous draft rule because the draft indicated Georgia did not intend to
include it in the final SIP submission. Although this provision appears to be directed at rules that are
not part of the approved SIP, the EPA would have concerns with approving it because it includes
language that prompted the SIP Call.

Proposed rule 391-3-1-.02(2)(a)11., titled “Malfunction Emissions,” would be a new provision for
addressing excess emission during malfunction events. However, proposed rule 391-3-1-
02(2)(a)7., titled “Startup, Shutdown, and Malfunction Emissions,” also makes references to excess
emissions during malfunction events, and this appears to be conflicting and/or redundant. Please
clarify whether EPD’s intent is to remove the malfunction references from proposed rule 391-3-1-
02(2)(a)7.

Moreover, the EPA notes that the SIP must require sources to comply with applicable emissions
limitations, which may include alternative emission limitations approved into the SIP for certain
periods of operation. The alternative to comply with a “source specific malfunction work practice
standard permit condition™ does not appear to be approvable because the proposed rule does not
require that such alternatives be approved into the SIP (and likewise does not specify that such
alternative emission limitations are not effective for federal law or SIP purposes until they are
approved by the EPA as part of the SIP). Thus, as discussed above, a permitting process cannot be
used to create alternatives to SIP emission limitations unless such alternative limitations are
incorporated into the SIP (and do not become effective until incorporated into the SIP).

The EPA further notes that it may not be feasible for the State to develop approvable alternative
emission limitations that are specifically applicable to malfunctions. As the EPA explained in the
final SSM SIP Call, a malfunction is unpredictable as to the timing of the start of the malfunction
event, its duration, and its exact nature. The effect of a malfunction on emissions is therefore
unpredictable and variable, making the development of an alternative emission limitation for
malfunctions problematic. There may be rare instances in which certain types of malfunctions at
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certain types of sources are foreseeable and foreseen and thus are an expected mode of source
operation. In such circumstances, the EPA believes that sources should be expected to meet the
otherwise applicable emission limitation in order to encourage sources to be properly designed.
maintained and operated in order to prevent or minimize any such malfunctions. To the extent that a
given type of malfunction is so foreseeable and foreseen that the state considers it a normal mode of
operation that is appropriate for a specifically designed alternative emission limitation, then such
alternative should be developed in accordance with the recommended criteria for alternative
emission limitations. See Final SSM SIP Call Rule, 80 FR at 3397.9/2-3.

Proposed rule 391-3-1-.02(2)(a)7.(ii) states “This paragraph 7.(ii) also applies to emission
limitations established in accordance with the new source review requirements in 391-3-1-.02(7)(b)
and/or 391-3-1-.03(8) that do not expressly address startup and shutdown emissions.” Proposed rule
391-3-1-.02(2)(a)7.(i1)(I)I.B. provides that compliance with those emission limitations may be
achieved by one of the alternative work practice standards during startup and shutdown. In addition
to the other concerns noted, the EPA is concerned that the alternative compliance options for startup
and shutdown would be available for limits established for a source through the State’s new source
review (NSR) program without ensuring compliance with that program. A fully approvable SIP
emission limitation, including periods of startup and shutdown, must meet all substantive
requirements of the CAA applicable to such a SIP provision. For purposes of nonattainment NSR
and PSD permitting, any alternative emission limit applicable to startup and shutdown periods must
constitute the “lowest achievable emissions rate” (for nonattainment NSR) or must reflect the use of
“best available control technology™ (for PSD). To satisfy CAA requirements, such alternative
emission limits must be established on a source-specific basis through the PSD and nonattainment
NSR permitting process, not in a static rule.

General Comments

The prehearing submittal appears to include all of the current state-adopted provisions of rule 391-3-
1-.02(2). The EPA notes that some portions of this rule as shown in the submittal have not yet been
approved by the EPA. The prehearing submittal requests comment only on the revisions to
subparagraphs 391-3-1-.02(2)(a)7.. 391-3-1-.02(2)(a)9. and 391-3-1-.02(2)(a)11. Therefore, the
EPA’s comments on this prehearing submittal are limited to these specific subparagraphs and should
not be construed as comment on the other subparagraphs, some of which appear to contain state-
adopted revisions.

The EPA also notes that the prehearing submittal shows the strike-through text (i.e., existing text
being revised) of subparagraph 391-3-1-.02(2)(a)9. to be only “[reserved].” whereas the current
EPA-approved version of this subparagraph still includes a provision titled “Kraft Pulp Mill TRS
Compliance Schedules.”

Proposed rules 391-3-1-.02(2)(a)7.(iii) and 391-3-1-.02(2)(a)11(iii) include automatic rescission
language which would provide that if the SSM SIP call is somehow invalidated or withdrawn in the
future, such action will render paragraphs 391-3-1-.02(2)(a)7.(ii) and 391-3-1-.02(2)(a)11(i) and (ii)
void. Based upon the public hearing notice, the EPA understands that Georgia does not intend to
request approval of rules 391-3-1-.02(2)(a)7.(iii) and 391-3-1-.02(2)(a)11.(iii) into the State’s
implementation plan.
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Proposed rule 391-3-1-.02(2)(a)7.(ii)(I)I. provides that “[c]Jompliance with the emission limitations
and standards identified in paragraph 391-3-1-.02(2)(a)7.(i1) shall be achieved by either Option A. or
B. below:” Use of the term “option™ is also used in the later provisions regarding alternative work
practice standards. To reduce possible confusion, the EPA recommends striking the phrase “Option
A. or B. below” from the text of provision 391-3-1-.02(2)(a)7.(ii)()] (i.e., so the provision would
state: “Compliance with the emission limitations and standards identified in paragraph 391-3-1-
.02(2)(a)7.(i1) shall be achieved by either:).”

Proposed rule 391-3-1-.02(2)(a)7.(ii)(IIT)A. requires the owner or operator of a source that chooses
to comply with alternative work practice standards for startup and shutdown to maintain
documentation regarding the details of such events. While these generic requirements are not
emission limitations, the EPA agrees they are important and necessary documentation requirements.

Proposed rule 391-3-1-.02(2)(a)7.(ii)}(IDIV(A) (General Work Practice Standard Part 1) contains
generic regulatory requirements to operate in a manner consistent with good air pollution control
practice for minimizing emissions and to operate air pollution control devices to the maximum
extent practicable, considering process and control device limitations and safety constraints. While
these “general duty” requirements cannot alone be alternative emission limitations for startup and
shutdown, the EPA agrees they are appropriate SIP requirements to impose upon sources. The EPA
recommends making the requirements of this paragraph apply to all sources. not just those using
option (i1)(DIV.

Proposed rule 391-3-1-.02(2)(a)7.(ii)(I)IIL.A.(B) requires the owner or operator to document which
option ((i1)(IV), (i1)(V), or (i1)(VI)) is followed during each period of startup and shutdown. Please
note that the State should ensure that the requirements applicable to a source are established up front,
before a startup or shutdown event occurs.
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Karen D. Hays

Chief, Air Protection Branch

Georgia Environmental Protection Division
4244 International Parkway, Suite 120
Atlanta, Georgia 30354

Dear Ms. Hays:

On August 1, 2016, the Region 4 Office of the U.S. Environmental Protection Agency provided your
office with written comments on the Georgia Environmental Protection Division (EPD) prehearing
proposal of July 1, 2016, responding to the EPA’s June 12, 2015, final State Implementation Plan (SIP)
call and finding of substantial inadequacy with respect to the treatment of excess emissions during
periods of startup, shutdown and malfunction (SSM). On August 31, 2016, Georgia EPD posted on its
website a second Notice of Public Hearing and Proposed Amendments on the same proposal. We have
completed our preliminary review of the August 31, 2016, proposal and have enclosed additional
comments for your consideration. Based on our review of the August 31, 2016, proposal, the comments
that we provided in our letter of August 1, 2016, are still applicable.

We look forward to continuing to work with you and your staff. If you have any questions, please
contact Ms. Lynorae Benjamin, Chief, Air Regulatory Management Section at (404) 562-9040 or have
your staff contact Mr. Richard Wong at (404) 562-8726.

Sincerely,

<

- R. Scott Davis
* Chief
Air Planning and Implementation Branch

Enclosures

cc: Eric Cornwell, Air Protection Branch, GA EPD
James Boylan, Air Protection Branch, GA EPD
Elizabeth Munsey, Air Protection Branch, GA EPD

Internet Address (URL) » http://www.epa.gov
Recycled/Recyclable « Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 30% Postconsumer)
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The U.S. Environmental Protection Agency Comments on
Georgia’s August 31, 2016, Prehearing Submittal Addressing the SSM SIP Call

Key Comments

Proposed provisions 391-3-1-.02(2)(a)11.(iii) and 391-3-1-.02(2)(a)12.(iii) include automatic
rescission language which would provide that if the SSM SIP call is somehow invalidated or
withdrawn in the future, such action will render as void proposed provisions 391-3-1-
02(2)(a)11.(ii), 391-3-1-.02(2)(a)12.(i) and 391-3-1-.02(2)(a)12.(ii).

The EPA is concerned that any future automatic change to the SIP that occur as a result of this
automatic rescission clause may not provide the public with reasonable notice and may not be
consistent with the EPA’s interpretation of the effect of the triggering action (e.g., the extent of
an administrative or judicial stay). For example, under Georgia’s proposed rule language, it is
unclear if (and how) the automatic rescission would be triggered if a court were to partially stay
or partially vacate the EPA’s SSM SIP call. Likewise, it is unclear whether a court decision that
remands the EPA’s rule without vacatur would nonetheless constitute a finding that the EPA’s
rule is invalid, thereby triggering Georgia’s automatic rescission clause.

The EPA may be able to approve rescission clauses which make it clear that there would be no
automatic change to the SIP until the EPA publishes notice in the Federal Register of how the
triggering action, such as a court decision, impacts the federal rules (e.g., by vacating specific
language) and what the resulting SIP change would be. Alternatively, the State may choose to
adopt a rescission clause that applies for state purposes only and is not submitted for the EPA’s
approval.

General Comments

The EPA notes that Georgia EPD’s August 31, 2016, proposal is very similar to the July 1, 2016,
proposal except for rearrangement and renumbering of some of the provisions, addition of some
minor language changes, and the apparent change to submit the automatic rescission language
for the EPA’s approval. Our original comments of August 1, 2016, remain the same
(notwithstanding the provision renumbering) with the exception of the automatic rescission
language, as noted above, and are therefore enclosed as part of these comments.
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August 1, 2016

Karen D. Hays

Chief, Air Protection Branch

Georgia Environmental Protection Division
4244 International Parkway. Suite 120
Atlanta, Georgia 30354

Dear Ms. Hays:

The Region 4 Office of the U.S. Environmental Protection Agency received the Georgia Environmental
Protection Division (EPD) prehearing proposal on July 1. 2016, responding to the EPA’s June 12, 2015,
final State Implementation Plan (SIP) call and finding of substantial inadequacy with respect to the
treatment of excess emissions during periods of startup, shutdown and malfunction (SSM). We have
completed our preliminary review and have enclosed our comments for your consideration.

We look forward to continuing to work with you and your staff. If you have any questions, please
contact Ms. Lynorae Benjamin, Chief, Air Regulatory Management Section at (404) 562-9040, or have
your staff contact Mr. Richard Wong at (404) 562-8726.

Sincerely.

R. Scott Davis

Chief
Air Planning and Implementation Branch

Enclosure

ce: Eric Cornwell, Air Protection Branch, GA EPD
James Boylan, Air Protection Branch, GA EPD
Elizabeth Munsey, Air Protection Branch. GA EPD
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The U.S. Environmental Protection Agency Comments on
Georgia’s Prechearing Submittal Addressing the SSM SIP Call

Key Comments

Proposed provision 391-3-1-.02(2)(a)7.(ii)(I)I'V.B. provides that, during periods of startup and
shutdown, sources subject to any of the SIP emission limitations identified in paragraph 391-3-1-
.02(2)(a)7.(i1) may choose to comply with alternative work practice standards (A) through (M), as
applicable, for fuel burning sources and pollution control devices installed to meet applicable
emission limitations, as applicable. These standards do not appear to reflect consideration of the
seven specific criteria the EPA recommends for developing alternative emission limitations that
apply during startup and shutdown. See Final SSM SIP Call Rule, 80 FR 33840, 33980/2 (June 12,
2015). Specific concerns the EPA has with this provision include:

a. These requirements seem to have been developed without consideration of whether sources
are capable of complying with otherwise applicable numeric pollutant emission limits. The
EPA does not recommend establishing alternative emission limitations for sources that are
capable of meeting their existing emission limitations at all times.

b. These requirements have not been tailored for specific sources or source categories. Control
requirements that apply during startup and shutdown must be clearly stated as components of
the emission limitation and must meet the applicable level of control required for the type of
SIP provision (e.g.. be reasonably available control technology for sources located in
nonattainment areas). A generically applicable requirement to operate control equipment to
the maximum extent possible is not a component of an emission limitation for a specific
source category. The EPA recommends that, in order to be approvable (i.e., meet Clean Air
Act (CAA) requirements). alternative requirements applicable to a source during startup and
shutdown should be narrowly tailored and take into account considerations such as the
technological limitations of the specific source category and the control technology that is
feasible during startup and shutdown.

Related to the comment above, the EPA notes that many of the listed Alternative Work Practice
Standards in 391-3-1-.02(2)(a)7.(ii)(I)I'V.B. appear to contain exempt periods, presumably due to
technological limitations of the control equipment. Some of the standards also require operation “as
specified by the manufacturer,” which makes these standards difficult or impractical to enforce and
may also result in exempt periods. For example, for units using baghouses, no emission limitation
would apply whenever “the inlet gas temperature is below the dew point or the manufacturer’s
recommended minimum operating temperature.” As discussed in the Final SIP Call notice, in
accordance with the CAA, some emission limitation must apply at all times. Examples of potential
alternative emission limitations that may be applied include use of additional emission controls, use
of cleaner burning fuels, and establishment of higher numerical emission limits. (Note that
establishment of higher numerical emission limits that are reasonable, appropriate and practically
enforceable likely would not be considered SIP backsliding under CAA sections 193 and 110(1) if
the alternative emissions limit is added to the SIP at the same time that the exemption from existing
SIP emission limitations is removed.)
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Proposed Rule 391-3-1-.02(2)(a)7.(ii)(I)(V) (Similar Process Equipment Alternative Work
Practice Standards Option) provides that in licu of the General Alternative Work Practice
Standards Option the owner or operator of a source may follow the startup and shutdown work
practice standards in federal rules included in 40 CFR Part 60 or 40 CFR Part 63. provided that the
rule contains specific work practice standards for startup and shutdown periods. The provision also
notes that those federal rules are adopted by Georgia as 391-3-1-.02(8) and (9).

While the EPA has recommended that certain federal rules may provide good examples of
approaches for appropriate and feasible alternative emission limitations for states to apply during
startup and shutdown in a SIP provision (in particular those federal rules that have been revised or
newly promulgated since 2008), the SIP must be clear as to what the applicable limitations are for
cach source at all times. Therefore, this provision should specify which sources or source categories
will comply with the startup/shutdown procedures contained in federal rules and which provisions
from those federal rules are applicable. The State should also not automatically assume that emission
limitation requirements in recent new emissions standards for hazardous air pollutants (NESHAP)
and new source performance standards (NSPS) are appropriate for all sources regulated by the SIP.
The universe of sources regulated under the federal NSPS and NESHAP programs is not identical to
the universe of sources regulated by states for purposes of the national ambient air quality standards
(NAAQS). Morcover, the pollutants regulated under the NESHAP (i.e., hazardous air pollutants) are
in many cases different than those that would be regulated for purposes of attaining and maintaining
the NAAQS, protecting prevention of significant deterioration (PSD) increments, improving
visibility and meeting other CAA requirements. See Final SSM SIP Call Rule, 80 FR at 33916/2-3.
The EPA also recommends giving consideration to the seven specilfic criteria as appropriate
considerations for developing emission limitations in SIP provisions that apply during startup and
shutdown. Sce id. at 33980/2.

To adopt federal rule SSM provisions into the SIP, the EPA suggests that a state’s rule include in the
SIP provision the relevant language from the federal rule that serves as the applicable limitation
during startup/shutdown. Alternatively, the SIP could include reference to the specific applicable
provisions. For example, the rule might provide that steam generating units subject to Georgia Rule
391-3-1-.02(2)(b) and (d) shall, during periods of startup and shutdown, comply with the applicable
work practice standards specified in Table 3 to 40 CFR 63 Subpart UUUUU. Such provision should
also specify the version of the CFR (i.e., the “as of” date).

Proposed rule 391-3-1-.02(2)(a)7.(ii)(I)(VI) provides that in lieu of options (ii)(DIV. or (ii)(1)V.
above, the owner or operator of a source may comply with a source-specific alternative work
practice standard for startup and shutdown periods that has been incorporated into a federally
enforceable permit. The EPA notes, however, that emission limits that are specified only in a permit
are not in the SIP unless and until they are submitted for approval into the SIP. For example, unless
the permit (or its contents) is approved into the SIP, the emission reductions attributable to those
limits that are only in the permit cannot be counted towards attainment plan requirements (e.g..
reasonable further progress). The fact that the EPA approved the permitting program itself does not
mean that EPA has approved the actual content of each permit or made it an approved part of the
SIP. See Final SSM SIP Call Rule. 80 FR at 33915/3 and 33922/3.

In the context of emission limits contained in a state’s implementation plan, the EPA views the
approach of establishing alternative emission limitations through a permit as a form of “director’s
discretion™ problem addressed in the SIP call notice because it would allow the state to create
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alternatives to SIP emission limits without complying with the CAA’s SIP revision requirements.
Among other things, a permit-based approach to establishing an alternative emission limitation (that
does not involve submitting the permit requirement to the EPA for inclusion in the SIP) eliminates
the EPA’s role in reviewing and approving SIP emission limitations to ensure that they are
“enforceable™ as required by CAA section 110(a)(2)(A) (i.e., that they are sufficiently specific
regarding the source’s obligations and include adequate monitoring, recordkeeping, and reporting
requirements). Accordingly. a permitting process cannot be used to create alternatives to SIP
emission limitations for sources during startup and shutdown in lieu of a SIP revision.

A state may elect to use the permit development process as a means to evaluate and establish
alternative emission limits for startup and shutdown for a specific source, but then submit that
information to support a source-specific SIP revision. The State may be able to use the permit
development process at the same time with the development of the SIP revision for efficiency.
Alternative emission limitations established in this way would have to meet the necessary level of
stringency for both purposes and be legally and practically enforceable.

Proposed rule 391-3-1-.02(2)(a)9., titled “Startup, Shutdown and Malfunction Emissions for
Certain Rules,” provides that upon EPA’s approval of Georgia's SIP call submittal, “the provisions
of this paragraph 9. shall apply to all sources subject to emission limitations and standards in 391-3-
1-.02(2)(zz). (ggg). (iii). (ppp)- (qqq), (sss), (uuu), and (www).” Note that the EPA did not comment
on this provision in the previous draft rule because the draft indicated Georgia did not intend to
include it in the final SIP submission. Although this provision appears to be directed at rules that are
not part of the approved SIP, the EPA would have concerns with approving it because it includes
language that prompted the SIP Call.

Proposed rule 391-3-1-.02(2)(a)11., titled “Malfunction Emissions,” would be a new provision for
addressing excess emission during malfunction events. However, proposed rule 391-3-1-
02(2)(a)7., titled “Startup, Shutdown. and Malfunction Emissions,” also makes references to excess
emissions during malfunction events, and this appears to be conflicting and/or redundant. Please
clarify whether EPD’s intent is to remove the malfunction references from proposed rule 391-3-1-

02(2)(a)7.

Morcover, the EPA notes that the SIP must require sources to comply with applicable emissions
limitations, which may include alternative emission limitations approved into the SIP for certain
periods of operation. The alternative to comply with a “source specific malfunction work practice
standard permit condition™ does not appear to be approvable because the proposed rule does not
require that such alternatives be approved into the SIP (and likewise does not specify that such
alternative emission limitations are not effective for federal law or SIP purposes until they are
approved by the EPA as part of the SIP). Thus, as discussed above, a permitting process cannot be
used to create alternatives to SIP emission limitations unless such alternative limitations are
incorporated into the SIP (and do not become effective until incorporated into the SIP).

The EPA further notes that it may not be feasible for the State to develop approvable alternative
cmission limitations that are specifically applicable to malfunctions. As the EPA explained in the
final SSM SIP Call, a malfunction is unpredictable as to the timing of the start of the malfunction
event, its duration. and its exact nature. The effect of a malfunction on emissions is therefore
unpredictable and variable, making the development of an alternative emission limitation for
malfunctions problematic. There may be rare instances in which certain types of malfunctions at
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certain types of sources are foreseeable and foreseen and thus are an expected mode of source
operation. In such circumstances. the EPA believes that sources should be expected to meet the
otherwisc applicable emission limitation in order to encourage sources to be properly designed,
maintained and operated in order to prevent or minimize any such malfunctions. To the extent that a
given type of malfunction is so foreseeable and foreseen that the state considers it a normal mode of
operation that is appropriate for a specifically designed alternative emission limitation. then such
alternative should be developed in accordance with the recommended criteria for alternative
emission limitations. See Final SSM SIP Call Rule, 80 FR at 3397.9/2-3.

Proposed rule 391-3-1-.02(2)(a)7.(ii) states “This paragraph 7.(ii) also applies to emission
limitations established in accordance with the new source review requirements in 391-3-1-.02(7)(b)
and/or 391-3-1-.03(8) that do not expressly address startup and shutdown emissions.” Proposed rule
391-3-1-.02(2)(a)7.(1i)(D].B. provides that compliance with those emission limitations may be
achieved by one of the alternative work practice standards during startup and shutdown. In addition
to the other concerns noted. the EPA is concerned that the alternative compliance options for startup
and shutdown would be available for limits established for a source through the State’s new source
review (NSR) program without ensuring compliance with that program. A fully approvable SIP
emission limitation, including periods of startup and shutdown, must meet all substantive
requirements of the CAA applicable to such a SIP provision. For purposes of nonattainment NSR
and PSD permitting. any alternative emission limit applicable to startup and shutdown periods must
constitute the “lowest achicvable emissions rate™ (for nonattainment NSR) or must reflect the use of
“best available control technology™ (for PSD). To satisfy CAA requirements, such alternative
emission limits must be established on a source-specilic basis through the PSD and nonattainment
NSR permitting process. not in a static rule.

General Comments

The prehearing submittal appears to include all of the current state-adopted provisions of rule 391-3-
1-.02(2). The EPA notes that some portions of this rule as shown in the submittal have not yet been
approved by the EPA. The prehearing submittal requests comment only on the revisions to
subparagraphs 391-3-1-.02(2)(a)7.. 391-3-1-.02(2)(a)9. and 391-3-1-.02(2)(a)11. Therefore, the
EPA’s comments on this prehearing submittal are limited to these specific subparagraphs and should
not be construed as comment on the other subparagraphs, some of which appear to contain state-
adopted revisions.

The EPA also notes that the prehearing submittal shows the strike-through text (i.e., existing text
being revised) of subparagraph 391-3-1-.02(2)(a)9. to be only “[reserved],” whereas the current
EPA-approved version of this subparagraph still includes a provision titled “Kraft Pulp Mill TRS
Compliance Schedules.™

Proposed rules 391-3-1-.02(2)(a)7.(iii) and 391-3-1-.02(2)(a)11(iii) include automatic rescission
language which would provide that if the SSM SIP call is somehow invalidated or withdrawn in the
future, such action will render paragraphs 391-3-1-.02(2)(a)7.(ii) and 391-3-1-.02(2)(a)11(i) and (ii)
void. Based upon the public hearing notice, the EPA understands that Georgia docs not intend to
request approval of rules 391-3-1-,02(2)(a)7.(iii) and 391-3-1-.02(2)(a)1 1.(iii) into the State’s
implementation plan.
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Proposed rule 391-3-1-.02(2)(a)7.(ii)(I)1. provides that *[cJompliance with the emission limitations
and standards identified in paragraph 391-3-1-.02(2)(a)7.(ii) shall be achieved by either Option A. or
B. below:™ Use of the term “option™ is also used in the later provisions regarding alternative work
practice standards. To reduce possible confusion, the EPA recommends striking the phrase “Option
A. or B. below™ from the text of provision 391-3-1-.02(2)(a)7.(ii)(I)I (i.e.. so the provision would
state: “Compliance with the emission limitations and standards identified in paragraph 391-3-1-
.02(2)(a)7.(i1) shall be achieved by either:).™

Proposed rule 391-3-1-.02(2)(a)7.(ii)(IIT)A. requires the owner or operator of a source that chooses
to comply with alternative work practice standards for startup and shutdown to maintain
documentation regarding the details of such events. While these generic requirements are not
emission limitations, the EPA agrees they are important and necessary documentation requirements.

Proposed rule 391-3-1-.02(2)(a)7.(ii))(DIV(A) (General Work Practice Standard Part 1) contains
generic regulatory requirements to operate in a manner consistent with good air pollution control
practice for minimizing emissions and to operate air pollution control devices to the maximum
extent practicable, considering process and control device limitations and safety constraints. While
these “general duty™ requirements cannot alone be alternative emission limitations for startup and
shutdown, the EPA agrees they are appropriate SIP requirements to impose upon sources. The EPA
recommends making the requirements of this paragraph apply to all sources, not just those using
option (ii)(DIV.

Proposed rule 391-3-1-.02(2)(a) 7.(ii)(I)I1L.A.(B) requires the owner or operator to document which
option ((i1)(IV), (i1)(V), or (ii)(V1)) is followed during each period of startup and shutdown, Please
note that the State should ensure that the requirements applicable to a source are established up front,
before a startup or shutdown event occurs.
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September 16, 2016

Mr. Dallas Baker, Air Director

Air Division

Office of Pollution Control

Mississippi Department of
Environmental Quality

P.O. Box 2261

Jackson, Mississippi 39225-2261

Dear Mr. Baker:

On August 16, 2016, the Region 4 Office of the U.S. Environmental Protection Agency received the
Mississippi Department of Environmental Quality’s prehearing proposal responding to the EPA’s

June 12, 2015, final State Implementation Plan (SIP) call and finding of substantial inadequacy with
respect to the treatment of excess emissions during periods of startup, shutdown and malfunction (SSM).
The proposal also includes the deletion of Mississippi’s Clean Air Interstate Rule provisions and an
update to the incorporation by reference of EPA’s New Source Performance Standards and National
Emission Standards for Hazardous Air Pollutants. We have completed our preliminary review and have
enclosed our comments for your consideration.

We look forward to continuing to work with you and your staff. If you have any questions, please
contact Ms. Lynorae Benjamin, Chief, Air Regulatory Management Section at (404) 562-9040, or have
your staff contact Ms. Tiereny Bell at (404) 562-9088.

igcerely,

{ R. Scott Davis
¥ Chief
Air Planning and Implementation Branch
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The U.S. Environmental Protection Agency Comments on
Mississippi’s Prehearing Submittal Addressing the SSM SIP Call

Rule 1. 10 Provisions for Upsets,_Startups and Shutdowns, and Unplanned Maintenance

I.

1.

Key Comments

Please include a redline strikeout that addresses the amended provisions of 11 Miss.
Administrative Code, Part. 2, Chapter 1, Rule 1.10 (hereafter 11-2-1 Miss. Code), which was
formerly known as APC-8-1, Section 10.

11-2-1 Miss. Code R. 1.10.B describes a procedure whereby the Department may establish
alternative emission limits in a permit that, upon SIP approval, apply to a source during startups
and shutdowns, Provision R. 1.10.B(1) states, as preface:

Startups and shutdowns are part of normal source operation. Emission limitations apply
during startups and shutdowns unless specific emission limitations or work practice
standards for startups and shutdowns are defined by an applicable rule, regulation, or
permit.

In provision R. 1.10.B(1), as currently drafted, the term “[e]mission limitations” appears to
include all applicable requirements (whether from the SIP, federal rules, or permits issued) that
limit the emission of air pollutants. The provision provides that, during startups and shutdowns,
“specific emission limitations or work practice standards for startups and shutdowns” apply
when such are defined by an “applicable rule, regulation, or permit.” The EPA is concerned that
this provision appears to provide that an “applicable rule, regulation, or permit” that is not
approved into the SIP might contain limitations that apply during startups and shutdowns in lieu
of an applicable SIP limit. The EPA would like to clarify that applicable SIP limits may not be
altered or applied in any way that is not specifically provided for by the SIP itself. Any
alternative to a SIP emission limitation during startups and shutdowns must be approved into the
SIP on either a source-specific or source category-specific basis. Therefore, provision R. 1.10
must be clear that any emission limitations that exist in an “applicable rule, regulation, or
permit” do not apply as SIP emission limitations uniess and until they are specifically approved
as such into the SIP.

11-2-1 Miss. Code R. 1.10.B(2) describes the conditions under which the Department “will
consider establishing” alternative emission limitations for startups and shutdowns. Provision
R.1.10.B(2)(d) provides that source-specific emission limitations or work practice standards for
startups and shutdowns must be established in a federally enforceable permit, but it notes that
those limitations will be considered “state-only” requirements until they have been adopted into
MDEQ’s regulations. The EPA believes it would be confusing and contradictory to establish
“state-only” requirements in a “federally enforceable™ permit. If Mississippi intends to include
alternative emission limitations for startups and shutdowns in a permit before submitting them
for SIP approval, the EPA suggests establishing them in a state-only permit. A more
straightforward approach, we believe, would entail getting the alternative emission limitations
approved into the SIP prior to including them in a federally enforceable permit

In addition, as a small point of clarification, we recommend that references to “this regulation”
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appearing under paragraphs (d) and (e) be replaced with more specific reference, such as to 11
Miss, Admin. Code Pt. 2, Ch. 1.

General Comments

11-2-1 Miss. Code R. 1.10.A and C describe the inherent enforcement discretion of the
Commission to determine enforcement action against a source for “noncompliance with an
emission standard or other requirement of an applicable rule, regulation, or permit” resulting
from an upset or unplanned maintenance. As part of the Final SSM SIP Call, the EPA addressed
state-only enforcement discretion provisions and restated (see page 33981) five criteria
recommended for consideration by air agency personnel in determining whether enforcement
action is appropriate in the case of excess emissions during a malfunction (applicable as well to
excess emissions during an “upset” as defined under 11-2-1 Miss. Code R. 1.2). The EPA notes
that state-only enforcement discretion-related rules are not required to be submitted to the EPA
for review and inclusion into the SIP. Moreover, to minimize any potential for confusion about
the applicability of such provisions, we believe that it is preferable for state-only enforcement
discretion provisions to be omitted from SIPs. However, if Mississippi would like to request the
EPA'’s approval of provisions R. 1.10.A and C into the State’s federally-approved SIP, we
recommend adding language to make clear that the provision applies to the state’s exercise of its
own enforcement discretion and does not in any way bar enforcement by the EPA or by other
parties in federal court through a citizen suit.

In addition, we note that the word “that” appears unnecessary in paragraphs (a) and (d) of R.
1.10.A and paragraph (d) of R. 1.10.C.

According to R. 1.10.B(2)(e), the actual alternative emission limitations would be stated under
(e)(i), yet the impression of the “reserved for permit reference” placeholder language is that the
SIP-approved rule would merely reference individual permits without also stating the actual
limits. Please describe what sort of information Mississippi intends to include as the “permit
reference” in 11-2-1 Miss. Code R. 1.10, B.(2)(e)(i).

The EPA suggests that, throughout Mississippi’s draft rule, the phrase “emission limitations or
work practice standards” be replaced with “alternative emission limitations.”

Rule 1.14 Provisions for the Clean Air Interstate Rule, and Incorporation by Reference Changes

4.

As it pertains to the deletion of Mississippi’s Clean Air Interstate Rule provisions and update to
the incorporation by reference of the EPA’s New Source Performance Standards and National
Emission Standards for Hazardous Air Pollutants, the EPA offers no comments at this time.
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July 28, 2016

Ms. Sheila C. Holman

Director

North Carolina Department of Environmental Quality
Division of Air Quality

1641 Mail Service Center

Raleigh, North Carolina 27699-1641

Dear Ms. Holman:

The Region 4 Office of the U.S. Environmental Protection Agency received the North Carolina
Department of Environmental Quality, Division of Air Quality prehearing proposal on May 6, 2016,
responding to the EPA’s June 12, 2015, final State Implementation Plan (SIP) call and finding of
substantial inadequacy with respect to the treatment of excess emissions during periods of startup,
shutdown and malfunction (SSM). We have completed our preliminary review and have enclosed our
comments for your consideration.

We look forward to continuing to work with you and your staff. If you have any questions, please
contact Ms. Lynorae Benjamin, Chief, Air Regulatory Management Section at (404) 562-9040, or have
your staff contact Ms. Tiereny Bell at (404) 562-9088.

Sincerely,

C Jtt Dy

R. Scott Davis
Chief
Air Planning and Implementation Branch

Enclosure

cc: Randy Strait, Division of Air Quality, NCDEQ
Joelle Burleson, Division of Quality, NCDEQ
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I.

The U.S. Environmental Protection Agency Comments on
North Carolina’s Prehearing Submittal Addressing the SSM SIP Call

Key Comments

Rescission clause (Rules .0535(a) and .0545(a))

1.

Both 15A NCAC 02D .0535(a) and 15A NCAC 02D .0545(a) include automatic rescission
language which would provide that if the SSM SIP call is somehow invalidated or withdrawn in the
future, such action will render 15A NCAC 02D .0545 without force and effect upon the date such
action becomes final and effective. These provisions also provide that, at the time of such action,
sources that were subject to Rule .0545 would then be subject to Rule .0535 instead.

The EPA is concerned that any future automatic change to the SIP that occurs as a result of this
automatic rescission clause may not provide the public with reasonable notice and may not be
consistent with the EPA's interpretation of the effect of the triggering action (e.g., the extent of an
administrative or judicial stay). For example, under North Carolina’s proposed rule language., it is
unclear if (and how) the automatic rescission would be triggered if a court were to partially stay or
partially vacate the EPA’s SSM SIP Call. Likewise, it is unclear whether a court decision that
remands the EPA’s rule without vacatur would nonetheless constitute a finding that the EPA’s rule is
invalid, thereby triggering North Carolina’s automatic rescission clause. Please note that the EPA
recently disapproved similar automatic rescission language submitted by another state. (See 81 FR
11438, March 4, 2016.)

The EPA may be able to approve rescission clauses which make it clear that there would be no
automatic change to the SIP until the EPA publishes notice in the Federal Register of how the
triggering action, such as a court decision, impacts the federal rules (e.g., by vacating specific
language) and what the resulting SIP change would be. Alternatively, the State may choose to adopt
a rescission clause that applies for state purposes only and is not submitted for the EPA approval.

Malfunction provisions (Rules .0545(c)-(h))

2. Proposed rule .0545(c) provides that all facilities shall *(1) Comply with the otherwise applicable

emissions limits; or (2) Comply with the source specific malfunction work practice standard permit
condition described in paragraph (d) of this Rule.” The EPA notes that the SIP must require sources
to comply with applicable emissions limitations, which may include alternative emission limitations
approved into the SIP for certain periods of operation. The alternative to comply with a “source
specific malfunction work practice standard permit condition™ does not appear to be approvable
because the proposed rule does not require that such alternatives be approved into the SIP (and
likewise does not specify that such alternative emission limitations are not effective for federal law
or SIP purposes until they are approved by the EPA as part of the SIP).

In the context of emission limits contained in a state’s implementation plan, the EPA views the
approach of establishing alternative emission limitations through a permit as a form of “director’s
discretion™ problem addressed in the SIP Call notice because it would allow the state to create
alternatives to SIP emission limits without complying with the Clean Air Act (CAA) SIP revision
requirements. Among other things, a permit-based approach to establishing an alternative emission
limitation (that does not involve submitting the permit requirement to the EPA for inclusion in the
SIP) eliminates the EPA’s role in reviewing and approving SIP emission limitations to ensure that
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they are “enforceable™ as required by CAA section 110(a)(2)(A) (i.e., that they are sufficiently
specific regarding the source’s obligations and include adequate monitoring, recordkeeping, and
reporting requirements). Accordingly, a permitting process cannot be used to create alternatives to
SIP emission limitations unless such alternative limitations are incorporated into the SIP (and do not
become effective until incorporated into the SIP).

The EPA further notes that it may not be feasible for the State to develop approvable source-specific
alternative emission limitations applicable to malfunctions. As the EPA explained in the final SSM
SIP Call, a malfunction is unpredictable as to the timing of the start of the malfunction event, its
duration, and its exact nature. The effect of a malfunction on emissions is therefore unpredictable
and variable, making the development of an alternative emission limitation for malfunctions
problematic. There may be rare instances in which certain types of malfunctions at certain types of
sources are foreseeable and foreseen and thus are an expected mode of source operation. In such
circumstances, the EPA believes that sources should be expected to meet the otherwise applicable
emission limitation in order to encourage sources to be properly designed, maintained and operated
in order to prevent or minimize any such malfunctions. To the extent that a given type of
malfunction is so foreseeable and foreseen that the state considers it a normal mode of operation that
is appropriate for a specifically designed alternative emission limitation, then such alternative should
be developed in accordance with the recommended criteria for alternative emission limitations. The
EPA does not believe that generic general-duty provisions, such as a general duty to minimize
emissions, are sufficient as an alternative emission limitation for any type of event including
malfunctions. (See Final SSM SIP Call notice, p. 33979, cols. 2-3.)

3. Proposed rule .0545(e) provides that the Director shall determine the appropriate enforcement
response for excess emissions due to a malfunction based upon items (e)(1) through (e)(7), along
with any other pertinent information. This condition appears to provide the Director with unbounded
discretion to determine enforcement action for excess emissions. While the State may choose to
include in its SIP the information the State will consider, for its own purposes, in deciding what
enforcement response to take, this condition must be clear that it does not prevent or impact the EPA
or citizen rights to pursue enforcement action.

Startup and shutdown provisions (Rules .0545(1)-(k))

4. Proposed rule .0545(i) requires sources to comply with one of four listed options during periods of
startup and shutdown. While sources would have to get a source-specific limit to use options (i)(3)
and (i)(4), the proposed rule states that sources may utilize options (i)(1) (comply with the applicable
emission limit) or (i)(2) (comply with general work practice standards specified in this rule) without
specific authorization. This approach to establishing alternative emission limitations does not appear
to be approvable because it does not clearly establish a specific, enforceable limit that applies to a
source during startup and shutdown. Rather, under the proposed rule, a source that does not have a
source-specific limit under options (i)(3) and (i)(4) can either comply with the applicable emission
limit OR with the general work practice standards. Thus, a violation could only be proven by
demonstrating that the source both exceeded the applicable limit and failed to perform the applicable
work practice standards. Any alternative emission limitation applicable during startup and shutdown
must be independently enforceable. Thus, the State must determine before a startup or shutdown
event occurs what emission limitation applies during such times. Otherwise, the limitation may not
be practicably enforceable. In addition, this situation may create a problem regarding how to account
for startup and shutdown events in emissions inventories and SIP planning.
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5. Proposed rule .0545(i) states “Excess emissions during start-up and shut-down shall be considered a
violation of the applicable rule if the owner or operator cannot demonstrate that the work practice
standards in Subparagraphs (1)(2). (1)(3). or (i)(4) of this Paragraph were followed.” This provision is
confusing because it treats the “applicable rule™ as though it were something different from the
“work practice standards in Subparagraphs (i)(2). (i)(3). or (i)(4).” Note that if the SIP provides
alternative emission limitations that apply during periods of startup/shutdown. then those alternative
limitations are the applicable rule during periods of startup/shutdown. As noted above, the State
must determine before a startup or shutdown event occurs what emission limitation applies during
such times.

6. Proposed rule .0545(i)(2) provides that. during periods of startup/shutdown, sources may comply
with “the applicable work practice standards in Subparagraphs (j)(1) though (j)(13) of this Rule.”
Proposed provisions .0545(j)(1) through (j)(13) do not appear to reflect consideration of the seven
specific criteria the EPA recommends for developing alternative emission limitations that apply
during startup and shutdown. (See Final SSM SIP Call notice, p. 33980, col. 2.) Specific concerns
the EPA has with these provisions include:

a. These requirements seem to have been developed without consideration of whether sources
are capable of complying with otherwise applicable numeric pollutant emission limits. The
EPA does not recommend establishing alternative emission limitations for sources that are
capable of meeting their existing emission limitations at all times.

b. These requirements have not been tailored for specific sources or source categories. Control
requirements that apply during startup and shutdown must be clearly stated as components of
the emission limitation and must meet the applicable level of control required for the type of
SIP provision (e.g., be reasonably available control technologies for sources located in
nonattainment areas). The EPA recommends that, in order to be approvable (i.e., meet CAA
requirements), alternative requirements applicable to a source during startup and shutdown
should be narrowly tailored and take into account considerations such as the technological
limitations of the specific source category and the control technology that is feasible during
startup and shutdown.

¢. The EPA notes that several of the generally available work practice standards (proposed
provisions .0545(j)(3), (5). (6). (7) and (11)) appear to contain exempt periods, presumably
due to technological limitations of the control equipment. Some of the standards also require
operation “as specified by the manufacturer,” which makes these standards difficult or
impractical to enforce and may also result in exempt periods. For example, for units using
baghouses, no emission limitation would apply upon startup until the baghouse temperature
exceeds the dew point or as specified by manufacturer. As discussed in the Final SIP Call
notice, in accordance with the CAA, some emission limitation must apply at all times.
Examples of potential alternative emission limitations that may be applied include use of
additional emission controls. use of cleaner burning fuels. and establishment of higher
numerical emission limits. (Note that establishment of higher numerical emission limits that
are reasonable. appropriate and practically enforceable likely would not be considered SIP
backsliding under CAA sections 193 and 110(1) when they are replacing an exemption from
existing SIP emission limitations.)





7. Proposed rule .0545(i)(3) provides that, during periods of startup/shutdown, sources may comply
with “work practice standards currently in effect for federal rules promulgated since 2009 that
address compliance during start-up and shut-down operations for equipment that would be subject to
the federal rule except for rule applicability exemptions.” While the proposed rule would require any
source wishing to avail itself of this option to get a source-specific permit condition identifying the
specific federal work practice standard that shall be followed, the relevant permit condition (that
serves as the alternative emission limit) would not be incorporated into the SIP. As explained above,
this approach likely would not be approvable because, where an alternative emission limit is
provided in lieu of the otherwise applicable SIP emission limit, the alternative limit must be
incorporated into the SIP.

The EPA also notes that the State should not automatically assume that emission limitation
requirements in recent National Emission Standards for Hazardous Air Pollutants (NESHAP) and
New Source Performance Standards (NSPS) are appropriate for all sources regulated by the SIP. The
universe of sources regulated under the federal NSPS and NESHAP programs is not identical to the
universe of sources regulated by states for purposes of the National Ambient Air Quality Standards
(NAAQS). Moreover, as discussed in the Final SIP Call notice, the pollutants regulated under the
NESHAP (i.e., hazardous air pollutants) are in many cases different than those that would be
regulated for purposes of attaining and maintaining the NAAQS, protecting prevention of significant
deterioration increments, improving visibility and meeting other CAA requirements. (See Final SSM
SIP Call notice, p. 33916, cols. 2-3.) Therefore, the EPA also recommends giving consideration to
the seven specific criteria as appropriate considerations for developing emission limitations in SIP
provisions that apply during startup and shutdown. (See Final SSM SIP Call notice, p. 33980, cols.
1-2.) Please also note that a state should not adopt into its SIP any emission limit exemptions or
affirmative defense provisions that may be included in a federal rule.

8. Proposed rule .0545(i)(4) provides that, during periods of startup/shutdown, sources may comply
with “source specific start-up and shut-down work practice standard permit conditions described in
Paragraph (k) of this Rule.” The EPA notes, however, that emission limits that are specified only in a
permit, through proposed rule .0545(k), are not in the SIP unless and until they are submitted for
approval into the SIP. For example, unless the permit (or its contents) is approved into the SIP, the
emission reductions attributable to those limits that are only in the permit cannot be counted towards
attainment plan requirements (e.g., reasonable further progress). The fact that the EPA approved the
permitting program itself does not mean that the EPA has approved the actual content of each permit
or made it an approved part of the SIP. (See Final SSM SIP Call notice, p. 33915, col. 3 and p.
33922, col. 3.)

As discussed in Comment 2 above, the EPA views the approach of establishing alternative emission
limitations through a permit as a form of “director’s discretion” problem because it would allow the
state to create alternatives to SIP emission limits without complying with the CAA’s SIP revision
requirements. However, a state may elect to use the permit development process as a means to
evaluate and establish alternative emission limitations for startup and shutdown simultaneous with
the development of a SIP revision. Alternative emission limitations established in this way would
have to meet the necessary level of stringency for both purposes and be legally and practically
enforceable.
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Michelle Walker Owenby, Director

Division of Air Pollution Control

Tennessee Department of
Environment and Conservation

Tennessee Tower, 15th Floor

312 Rosa L. Parks Avenue

Nashville, Tennessee 37243-1102

Dear Ms. Owenby:

The Region 4 Office of the U.S. Environmental Protection Agency received the Tennessee Department
of Environment and Conservation, Division of Air Pollution Control’s June 20, 2016, prehearing
proposal responding to the EPA’s June 12, 2015, final State Implementation Plan (SIP) call and finding
of substantial inadequacy with respect to the treatment of excess emissions during periods of startup,
shutdown and malfunction (SSM). We have completed our preliminary review and have enclosed our
comments for your consideration.

We look forward to continuing to work with you and your staff. If you have any questions, please
contact Ms. Lynorae Benjamin, Chief, Air Regulatory Management Section at (404) 562-9040, or have
your staff contact Mr. Brad Akers at (404) 562-9089.

Sincere

R. Scott Davi
Chief
Air Planning and Implementation Branch

Enclosure

cc: James Johnston, Division of Air Pollution Control, TDEC
cc: Paul LaRock, Division of Air Pollution Control, TDEC
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The U.S. Environmental Protection Agency Comments on
Tennessee’s Prehearing Submission Addressing the SSM SIP

The amended provisions of 1200-3-20 have been built upon a SIP revision that Tennessee submitted
on October 10, 1994 (i.e., TN-143 according to the EPA’s tracking system), which has not yet been
acted on by the EPA. Therefore, approval of the State’s SSM SIP call submittal as proposed would
be contingent upon the EPA’s approval of TN-143 (or at least some portion of it).

Among other things, TN-143 includes a table in paragraph 1200-3-20-.06(5) that lists various types
of sources and de minimis emission levels, below which no notice of violation(s) (NOVs) of certain
pollutant limits will be automatically issued. For all of the source types listed in the table at 1200-3-
20-.06(5), the de minimis levels include exclusions for periods of SSM that appear to be inconsistent
with the EPA’s SSM SIP Call. Consequently, outstanding issues with TN-143 will have to be
reconciled before the EPA could consider additional changes to rules at 1200-3-20. The EPA is
available to discuss possible options for reconciliation.

Specific concerns regarding the table in paragraph 1200-3-20-.06(5) include the following:

a. Because this provision seems to pertain only to when the State will “automatically” issue a
NOV, it concerns the exercise of state discretion. The State may limit the automatic issuance
of an NOV to circumstances where de minimis levels are exceeded so long as regulatory
language does not exempt such exceedances from enforcement altogether. However, the
State must retain authority to bring an enforcement action addressing violations that do not
exceed the de minimis levels. Please confirm that Tennessee does not view this provision as
prohibiting the State, the EPA, or a member of the public from bringing an enforcement
action to address violations that do not exceed the specified de minimis levels. It would be
helpful if this paragraph explicitly stated that nothing in this provision exempts a source from
enforcement based on violations that do not exceed the de minimis levels applicable to
automatic NOV issuance.

b. The EPA is concerned about the language stating that the determination of whether a
violation exceeds the de minimis level excludes “periods of permitted startup or shutdown
and excused malfunctions.” First, the term “excused malfunctions™ needs to be removed.
Malfunction periods cannot be excused from otherwise applicable SIP emission limits.
Second, excluding “periods of permitted startup or shutdown™ also is a problem insofar as
this language refers to periods of startup or shutdown that are exempt from SIP emission
limits.

c. If the phrase “permitted startup or shutdown™ refers to an alternative emission limit
applicable during these periods, please explain why violations of these limits are not
considered in evaluating the significance of a violation. Note that any alternative emission
limits applicable during startup and/or shutdown periods must be incorporated into the SIP
itself and not simply established via a permit. A state cannot alter an otherwise applicable
SIP emission limit via a permit.

d. Please explain the definition of a “24-hour exceedance™ as a continuous violation lasting 24
hours. More clarification is needed on how this would apply to emission limitations that have
shorter durations, like the many emission limits that have 1-hour or 3-hour averaging periods.





2. The amended paragraph 1200-03-20-.06(4) states:

Failure to submit the report required in paragraph (3) of this rule within the twenty (20)
day period specified in paragraph (2) of this rule shall preclude the admissibility of the
data for determination of potential enforcement actions, and for any air contaminant
source not having startup or shutdown levels as a permit condition.

This paragraph appears to provide that failure to submit the required report shall preclude the
admissibility of the data for two potential uses: (1) for determination of potential enforcement
actions, and (2) for any air contaminant source not having startup or shutdown levels as a permit
condition. The first part of the provision (up to the comma) requires submittal of a report within 20
days if a source wants it to be considered in the determination of potential enforcement actions. This
part of the provision appears to adequately cover all potential cases. Therefore, the EPA
recommends deleting the phrase after the comma (“for any air contaminant source not having
startup or shutdown levels as a permit condition”) because it seems unnecessary. In addition, the
effect of the phrase is unclear for the reasons listed in the next paragraph.

The EPA notes that Tennessee has submitted to the EPA (in TN-143) for inclusion in the State’s
implementation plan the phrase after the comma (“for any air contaminant source not having
startup or shutdown levels as a permit condition”) but that this phrase is not in Tennessee’s
current federally-approved SIP. If the Department would still like the EPA to consider approval for
this portion of the submittal, the meaning and purpose of the phrase will need clarification for the
following reasons:

e The meaning of the term “startup or shutdown levels™ is unclear. If this term is intended to be
in reference to emission limitations that apply during startup or shutdown, then all permits
should include such limitations anyway because startup and shutdown are part of normal
source operation. Emission limitations in Tennessee’s SIP must apply at all times, including
startup and shutdown, and the source’s title V operating permit must assure ongoing
compliance with such emission limitations.

e The first stated potential use of the required report (“for determination of potential
enforcement actions™) is that the admissible data may be considered when pursuing
enforcement actions. However, the second stated potential use of the required report (“for
any air contaminant source not having startup or shutdown levels as a permit
condition”) does not indicate what purpose the report would serve. Please clarify.

e This phrase (“for any air contaminant source not having startup or shutdown levels as a
permit condition”) appears to dictate that if a source that does not have startup or shutdown
levels as a permit condition fails to submit the report required by paragraph (3) within the
relevant 20-day period, the data that would have been included in such a report cannot be
considered by the Technical Secretary (or the Secretary’s representative) in deciding whether
to proceed with a potential enforcement action. However, it appears that the draft rule would
not preclude consideration of such data with respect to a source that does have startup or
shutdown levels as a permit condition. Please explain why these two groups of sources are
treated differently. '





3. Asamended, paragraph 1200-03-05-.02(1) states (with new language underlined):

Consistent with the requirements of Chapter 1200-3-20, due allowance may be made for
visible emissions in excess of that permitted in this chapter which are necessary or
unavoidable due to routine startup and shutdown conditions. However. no visible
emission in excess of that permitted in this chapter shall be allowed which can be proved
to cause or contribute to any violations of the Ambient Air Quality Standards contained
in Chapter 1200-03-03 and the National Ambient Air Quality Standards. The owner or
operator shall maintain a continuous, current log of all excess visible emissions showing
the time at which such conditions began and ended and that such record shall be available
to the Technical Secretary or his representative upon his request.

The EPA’s preliminary review of this submission indicates that the amended provision presents the
same deficiencies noted in the proposed and final SSM SIP call notices. Even though the new
language provides that no excess visible emissions shall be allowed which can be proved to cause or
contribute to any violations of ambient air quality standards, the provision still operates as an
impermissible discretionary exemption because it allows a state official to give “due allowance™ to
the fact that excess emissions occurred during startup or shutdown events. Though the term “due
allowance™ is not defined, the reference in the next sentence to circumstances under which no excess
visible emissions “shall be allowed™ suggests that giving “due allowance™ to startup and shutdown
conditions means that Tennessee is authorized to allow excess emissions during such times. While
Tennessee may take startup and shutdown conditions into account in deciding whether to bring its
own enforcement action, Tennessee cannot authorize excess emissions during such periods, since
such authorization would equate to an impermissible exemption.

To the extent that Tennessee intends to establish alternative emission limitations for periods of
startup/shutdown in permits, such limitations must be approved by the EPA, into the State’s
implementation plan, as source-specific SIP limits in order to be valid for SIP compliance purposes.
Alternatively, the State could choose to establish, in the SIP, narrowly tailored alternative emission
limitations for periods of startup/shutdown for specific source categories.
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October 8, 2015
Ms. Cheryl E. Bradley
Environmental Programs Manager
Air Quality Division
Oklahoma Department of Environmental Quality
P.O. Box 1677

Oklahoma City, OK 73101-1677

Dear Ms. Bradley:

Thank you for the opportunity to comment on the proposed revisions to Oklahoma’s Air Pollution
Control Rules, Oklahoma Administrative Code (OAC) 252:100, as listed below:

Subchapter 2 Incorporation by Reference
Appendix Q Incorporation by Reference

Subchapter 5 Registration, Emission Inventory and Annual Operating Fees [Amended]
Subchapter 7 Permits for Minor Facilities [New]
Subchapter 9 Excess Emission Reporting Requirements

Our comments here are limited to the proposed revisions to Subchapters 5 and 9. The Air Permits
Section will provide comments regarding the proposed revisions in a separate communication.

Subchapter 5 Registration, Emission Inventory and Annual Operating Fees

We support the proposed revisions to Subchapter 5 at OAC 252:100-5-2.1(a)(3). The revisions proposed
to OAC 252:100-5-2.1(a)(3) revise the exemptions so a facility is not exempt if it has emissions above
our thresholds listed at 40 CFR 51 subpart A (Air Emissions Reporting Requirements). We note that
OAC 252:100-5-2.1(a)(3) references permit exempt facilities and de minimis facilities as defined in
OAC 252:100-7-1.1. The definitions and provisions for “permit exempt facility” and “de minimis
facility” at OAC 252:100 — 7-1.1 are not approved as part of the Oklahoma SIP.

Subchapter 9 Excess Emission Reporting Requirements

1. The EPA appreciates the continued leadership demonstrated by the Air Quality Division of
ODEQ to address issues related to Excess Emissions.

2. Although not part of this proposed revision, the EPA supports maintaining the existing
notification and reporting provisions of OAC 252:100-9-7 found in the current State-adopted
rule.

3. The EPA also supports OAC 252:100-9-8(d) as proposed, because it specifically identifies the
circumstances where affording potential mitigation is prohibited.

Internet Address (URL) @ http://www.epa.gov/region6
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4. The EPA also supports OAC 252:100-9-8(e) as proposed, because it clearly states that OAC
252:100-9-8 does not affect or alter the jurisdiction provided to the EPA and the courts under
Section 113 of the Clean Air Act or the citizen suit provisions of Section 304 of the Clean Air
Act.

5. With respect to the alternative emission limits for periods of startup and shutdown referenced in
OAC 252:100-9-8(c), the EPA would like to ensure that such limitations are properly developed,
narrowly tailored, federally enforceable, and consistent with federal Clean Air Act requirements.
As stated in the proposed revisions, the EPA understands that such alternative emission limits
will be more stringent than the applicable emission limitations in the federally-approved
Oklahoma SIP and will only serve to strengthen those SIP limits. The EPA’s recommendations
for developing alternative emission limitations applicable during startup and shutdown are found
in Section XI.D of our June 12, 2015 publication at 80 FR 33980.

6. To ensure consistency with Clean Air Act’s Title V enforcement authority requirements found at
40 CFR § 70.11(a), ODEQ will need to clarify in the rulemaking record that: (a) OAC 252:100-
9-8(b) and OAC 252:100-9-8(c) do not affect the State’s ability to seek penalties in court for
excess emission violations; and (b) if a facility establishes it meets all the mitigating factors in
OAC 252:100-9-8, the Department could nonetheless decide to assess an administrative penalty.
Such clarification language in the State rulemaking record would address this comment.

We appreciate the opportunity to review and comment on the proposed rules prior to the public hearing
on October 14, 2015. If you have questions regarding our comments, please feel free to contact me.

Sincerely yours,

[ A ¢ 4 e
&%u{ %)A 5\ for
Guy Donaldson

Chief
Air Planning Section
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Ref: 8P-AR

William Allison, Director

Air Pollution Control Division

Colorado Dept. of Public Health and Environment
4300 Cherry Creek Dr. South

Denver, Colorado 80246

RE: EPA Region 8§ Comments on Colorado’s Draft Revisions to Affirmative Defense Provisions in
Common Provisions Regulations IL.E. and ILJ.

Dear Mr. Allison:

Thank you for the opportunity to provide comments on the state of Colorado’s draft SIP
revisions to address the EPA’s final rule, “Response to Petition for Rulemaking; Restatement and
Update of EPA’s SSM Policy Applicable to SIPs; Findings of Substantial Inadequacy; and SIP Calls To
Amend Provisions Applying to Excess Emissions During Periods of Startup, Shutdown and
Malfunction” (“SSM SIP Call”), 80 FR 33840 (June 12, 2015).

The EPA’s original proposal for the SSM SIP Call, 78 FR 12460 (Feb. 22, 2013) (“SSM SIP
Call Proposal™), proposed to call Colorado’s SIP with regard to affirmative defense provisions for
excess emissions during startup and shutdown. Our subsequent supplemental proposal, 79 FR 55920
(Sept. 17, 2014) (“SSM SIP Call Supplemental Proposal”), proposed to call Colorado’s SIP with regard
to affirmative defense provisions for excess emissions during startup, shutdown, and malfunctions. The
final SSM SIP Call finalized the EPA’s determination under section 110(k)(5) of the Clean Air Act
(“CAA” or “Act”) that Colorado’s existing affirmative defense provisions in sections II.E and I1.J of
Colorado’s Common Provisions are substantially inadequate to comply with the requirements of the Act.

We want to acknowledge that these existing affirmative defense provisions were originally
approved by the EPA into the Colorado SIP in 2006 (11.J) and 2008 (I1.E) after a collaborative effort by
the state that included the EPA, and that the SSM SIP Call for these provisions is the result of the EPA’s
subsequent changes in interpretation of the requirements of the Act. These changes in interpreta
the result of the EPA’s reevaluation of the legal basis for affirmative defenses in SIP provisions in light
of the legal reasoning of a recent court decision. As explained in detail in the SSM SIP Call
Supplemental Proposal and the final SSM SIP Call, the EPA has now determined that affirmative
defense provisions in SIPs are inconsistent with the legal requirements of the CAA.

Our comments are detailed below. Our preliminary assessment is that the draft SIP revision
contains a number of issues that call into question whether it can be approved by the EPA. In forming
our preliminary assessment, we have initially reviewed Colorado’s August 20, 2015 rulemaking
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package, including supporting materials such as the Memorandum of Notice, the pre-hearing and
rebuttal statements from parties to the rulemaking that the Air Pollution Control Division (APCD) has
provided to the EPA, and the revised rule language provided in the APCD’s rebuttal statement.
However, we will not reach any final conclusions until the state of Colorado completes its rulemaking
process and provides a formal submission of the intended SIP revision containing the final language to
the EPA, after which the EPA will conduct its own notice and comment rulemaking. In that separate
EPA rulemaking process, we will consider any comments concerning the intended SIP revision under
discussion in light of the CAA and the EPA’s guidance interpreting the CAA for SIP provisions.

1. Applicable Requirements for Colorado’s SIP Revision in Response to the SSM SIP Call

Section 110(a) requires that states have SIPs that provide for implementation, maintenance, and
enforcement of the NAAQS and that meet applicable requirements of the CAA. Under section 110(k),
the EPA must approve SIP submissions that meet all of the applicable requirements of the CAA and
disapprove those that do not. Similarly, section 110(1) of the Act prohibits the EPA from approving a
SIP revision that would interfere with (among other things) any applicable requirement of the Act.

One applicable requirement is provided by section 110(a)(2)(A) of the Act, which requires every SIP
to “include enforceable emission limitations and other control measures, means, or techniques.”
Similarly, section 110(a)(2)(C) requires states to have programs for enforcement of SIP requirements,
including those of section 110(a)(2)(A). The EPA has provided general guidance on our intended
interpretation of enforceability under section 110(a)(2)(A), including the following:

e Memorandum from J. Craig Potter, Thomas L. Adams, Jr. and Francis S. Blake to Air Division
Directors, Regions I — X, entitled “Review of State Implementation Plans and Revisions for
Enforceability and Legal Sufficiency” (“1987 Enforceability Memorandum™) (September 23,
1987)"

e “General Preamble for the Implementation of Title I of the Clean Air Act Amendments of 1990,”
(“General Preamble™) 57 FR 13498, 13556, 13568 (April 16, 1992)

In general, SIP provisions can be enforced under sections 113 and 304 of the Act (as well as
under state law). Thus, a SIP revision that interferes with enforceability of SIP requirements under
sections 113 and 304 may also interfere with the requirements of sections 110(a)(2)(A) and
110(a)(2)(C). The SSM SIP Call Proposal, SSM SIP Call Supplemental Proposal, and the SSM SIP Call
discuss how affirmative defenses for excess emissions in SIPs create a substantial inadequacy in the SIP
with respect to the requirements of sections 113 and 304 and the enforcement structure of the CAA more
broadly. In part, the EPA has adopted the legal reasoning of the D.C. Circuit in NRDC v. EPA,
(“NRDC”), 749 F.3d 1055, 1063 (D.C. Cir. 2014), in finding that affirmative defense provisions are
contrary to the enforcement structure of the Act. As the EPA explained:

A judicial decision by the U.S. Court of Appeals for the District of Columbia Circuit (D.C.
Circuit) in NRDC v. EPA concerning the legal basis for affirmative defense provisions in the
EPA’s own regulations caused the Agency to reconsider the legal basis for any affirmative
defense provisions in SIPs, regardless of the type of events to which they apply, the criteria they
may contain or the types of judicial remedies they purport to limit or eliminate.

! A copy of this memorandum is attached to this comment letter.
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SSM SIP Call, 80 FR at 33851.

Affirmative defense provisions by their nature purport to limit or eliminate the authority of
federal courts to find liability or to impose remedies through factual considerations that differ
from, or are contrary to, the explicit grants of authority in section 113(b) and section 113(e).
These provisions are not appropriate under the CAA, no matter what type of event they apply to,
what criteria they contain or what forms of remedy they purport to limit or eliminate.

SSM SIP Call, 80 FR at 33981. However, the fact that the logic of the NRDC decision provides part of
the basis for the EPA’s interpretation of the Act does not mean that a state’s SIP revision in response to
the SSM SIP Call can be “narrowly tailored” merely to address the NRDC decision. While the EPA’s
interpretation of the Act with respect to the lack of any legal basis for affirmative defenses in SIPs is
informed by the NRDC decision, it is the EPA’s interpretation of the applicable requirements of the Act
(and not the NRDC decision) that would govern our notice-and-comment rulemaking on Colorado’s SIP
revision.

As we explained above, when Colorado submits a SIP revision to address the SSM SIP call, the
EPA would then have the authority and responsibility to determine through notice-and-comment
rulemaking whether the SIP revision would interfere with applicable requirements of the Act as
interpreted by the EPA. These legal requirements of the CAA include the enforcement structure of the
CAA, as provided in section 304 and section 113, and as recently interpreted by the D.C. Circuit. As
explained below, our preliminary view is that the draft SIP revision might interfere with several
requirements of the Act, regardless of whether or not it is “narrowly tailored” to address the NRDC
decision.

2. The Draft SIP Revision May Interfere with Sections 110(a)(1), 110(a)(2)(A), 110(a)(2)(C), 113,
and 304 of the Act

The EPA’s guidance on enforceability in SIPs under section 110(a)(2)(A) states, among other
things, that SIP provisions should be “clear,” “unambiguous,” “enforceable in practice,” and
“sufficiently specific so that a source is fairly on notice as to the standard [of conduct] it must meet.”
General Preamble, 57 FR at 13568; 1987 Enforceability Memorandum at 8. Based on the EPA’s
intended interpretation of section 110(a)(2)(A) as expressed in our guidance, our preliminary view of the
draft SIP revision is that it may interfere with section 110(a)(2)(A) (and consequently 110(a)(2)(C) as
well). We are concerned that a SIP provision that states that it may or may not be adopted or considered
by a federal court at the court’s discretion may not put sources fairly on notice as to the possible penalty
consequences of noncompliance with emission limits. It also appears that the provision may interfere
with enforceability in practice, given that it could create additional (and unnecessary) issues that parties
to an enforcement action might have to brief and a court to decide, in much the same way that an
ambiguous provision for another, substantive requirement could create additional (and unnecessary)
issues to brief and decide. This concern would be exacerbated by language stating that a court may
“adopt” the State’s affirmative defense, as it is unclear how a court can do so while carrying out its
obligation to consider the mandatory statutory penalty factors enumerated in section 113(e) of the Act.

9% 66

2 The EPA notes statements in the rulemaking record for Colorado’s proposed revisions about the cooperative federalism
structure of the Act. Our comments about the EPA’s role in reviewing Colorado’s SIP revision are, in our preliminary view,
consistent with that structure. See Okla. v. U.S. EPA, 723 F.3d 1201, 1207-10 (10th Cir. 2013), cert. denied, 134 S. Ct. 2662
(2014); see also SSM SIP Call, 80 FR at 33876-79.





In our preliminary view, rebuttal statements from industry and APCD to the effect that the draft SIP
revision would improve clarity are mistaken; the simple method to improve clarity for a court as to the

scope of Colorado law versus federal law would be to remove the affirmative defense entirely from the
SIP.?

The draft SIP revision may interfere with section 113 of the Act in another significant way. If it
were approved into the Colorado SIP, it might be misunderstood to apply to the EPA’s administrative
actions under section 113 of the Act regarding administrative penalties for violation of the SIP. See
CAA sections 113(a)(1)(B), (2)(2)(B),and (d)(1)(A). As stated in the SSM SIP Call:

The EPA agrees that states may elect to revise their existing deficient affirmative defense
provisions to make them “enforcement discretion”-type provisions that apply only in the context
of administrative enforcement by the state. Such revised provisions would need to be
unequivocally clear that they do not provide an affirmative defense that sources can raise in a
judicial enforcement context or against any party other than the state. Moreover, such provisions
would have to make clear that the assertion of an affirmative defense by the source in a state
administrative enforcement context has no bearing on the additional remedies that the EPA or
other parties may seek for the same violation in federal administrative enforcement proceedings
or judicial proceedings.

SSM SIP Call, 80 FR at 33866. The draft SIP revision does not appear to make clear that it does not
apply to federal administrative enforcement proceedings. In addition, if the draft SIP revision were taken
to apply to the EPA’s administrative penalty actions, it is unclear how a federal court could review those

actions in potential subsequent proceedings given that the federal court would supposedly not be bound
by the SIP revision. See CAA sections 113(d)(4) and (d)(5).

The draft SIP revision may also interfere with section 304 of the Act. As stated by the D.C.
Circuit Court of Appeals:

Section 304(a) creates a private right of action, and as the Supreme Court has explained, “the
Judiciary, not any executive agency, determines 'the scope' — including the available remedies
— 'of judicial power vested by' statutes establishing private rights of action.” Section 304(a) is in
keeping with that principle. By its terms, Section 304(a) clearly vests authority over private suits
in the courts, not EPA. As the language of the statute makes clear, the courts determine, on a
case-by-case basis, whether civil penalties are “appropriate.”

NRDC, 749 F.3d at 1063 (citations omitted). Thus, the EPA appears to lack authority not only to
approve provisions that purport to tell a federal court what it must do, but also to approve provisions
such as in the draft SIP revision that purport to tell a federal court what it may do. Instead, in deciding
whether civil penalties may be appropriate, a federal court would (in our preliminary view) be bound by
section 113(e) of the Act, as interpreted by the courts (not the EPA), and by the evidence before the
court that has been admitted under the Federal Rules of Evidence as (among other things) relevant to the
civil penalty issue. The D.C. Circuit Court of Appeals also stated:

3 In our preliminary view, our concerns here are similar to those discussed in US Magnesium, LLC v. U.S. EPA, 690 F.3d
1157, 1170 (10th Cir. 2012) (“The EPA stated, ... ‘we think the reasonable course is to eliminate any uncertainty about
reserved enforcement authority by requiring the State to revise or remove the unavoidable breakdown rule from the SIP.” In
light of the potential conflicts between Utah's SIP and the EPA's reasonable interpretation of the CAA requirements, seeking
revision of the SIP was prudent, not arbitrary or capricious.”) (citations omitted).
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When a private suit is filed, the defendant can argue that penalties should not be assessed, based
on the factors in Section 113(e)(1) such as the defendant’s “full compliance history and good
faith efforts to comply.” EPA can support that argument as intervenor or amicus, to the extent
such status is deemed appropriate by the relevant court. But under the statutory scheme, the
decision whether to accept the defendant’s argument is for the court in the first instance, not for
EPA.

Id. (citations omitted). Similarly, the state of Colorado can support a defendant’s argument that penalties
should not be assessed by a court through intervention or an amicus brief. If a state feels a need to assert
its own views in enforcement actions brought by the EPA or other parties, it has the ability to do so. In
short, the NRDC decision appears to stand for the larger principle that the state of Colorado and the EPA
have no authority to opine on (regardless of how it might be couched in terms of discretion) what a
federal court may or may not do under section 113(e), except through standard judicial procedures (i.e.,
intervention or amicus brief).

Finally, under section 110(a)(1) of the Act, SIPs must “provide for implementation, maintenance,
and enforcement of” primary and secondary NAAQS. As explained above, the draft SIP revision may
interfere with enforceability of the SIP and therefore interfere with section 110(a)(1)’s requirements. In
addition, section 110(a)(1) shows that the purpose of the SIP generally is to implement, maintain, and
enforce the NAAQS, and, similarly under section 172(c)(1), to attain the NAAQS in nonattainment
areas.® Even if the draft SIP revision is modified to avoid interfering with the EPA’s administrative
enforcement authority under section 113, there does not appear to be an appropriate and rational basis
for submitting what may be considered by Colorado to be state-only provisions for adoption into the
SIP, just as (for example) state-only odor regulations, which are unrelated to implementation,
maintenance, and enforcement of the NAAQS, would typically not be appropriate for adoption into the
SIP. It appears the only effect of including the provisions in the SIP would be to give the appearance that
the state-only provisions have somehow been endorsed by the EPA through approval and therefore
should be adopted by a federal court, which is not an appropriate basis for the EPA’s approval. As
previously explained, the EPA interprets the CAA to preclude affirmative defense provisions in SIPs
and retention of a “state-only” affirmative defense in a SIP provision could easily lead to
misunderstandings by regulated entities, regulators, the public, and the courts. This potential for SIP
provisions to lead to confusion and to impede the legitimate exercise of the right to pursue enforcement
of SIP requirements, including penalties for CAA violations, is an important reason why “state only”
provisions should not be included in SIPs. With respect to industry and APCD rebuttal statements that
adoption into the SIP would serve the purpose of clarifying Colorado state law for the public and for
federal courts, we note two points. First, as mentioned above it appears that the clearest way to make the
point about what is state-only versus federally-enforceable would be not to include state-only provisions
in the SIP at all. Second, if additional clarity is desired, state-only provisions can be placed in a
designated state-only section of a source’s title V operating permit.’

* There are certain other programs specified in the CAA for inclusion in the SIP, such as protection of visibility in National
Parks and certain Wilderness Areas, see CAA section 110(a)(2)(J), that do not specifically address attainment of the NAAQS,
but the inclusion of such programs in the SIP should not change the general point made here.
3 See generally “White Paper for Streamlined Development of Part 70 Permit Applications,” U.S. EPA, Office of Air Quality
Planning and Standards (July 10, 1995) (noting need for “careful segregation of terms implementing the Act from State-only
requirements.”).
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In reviewing the documents provided by APCD, we note that Sierra Club submitted a prehearing
statement that recommended specific changes to the rules. It is our preliminary view that these
recommended changes would not fully address the EPA’s concerns. First, it appears that the Sierra
Club’s changes only address federal court proceedings under sections 113 and 304; thus the changes do
not appear to address the issue of the EPA’s administrative proceedings under section 113. Second, the
changes do not appear to address the issue of whether it is appropriate for a state-only provision such as.
this one to be approved into the SIP. Third, the changes do not appear to address the issue that an EPA
approval of the SIP revision that does not remove the affirmative defense provisions from the SIP might
be misunderstood to reflect the EPA’s endorsement of Colorado’s state-only provisions and therefore
interfere with enforcement under sections 113 and 304. Fourth, the EPA believes that the Sierra Club’s
suggested revisions purport to tell a federal court what it cannot do (that is, it cannot adopt an
affirmative defense), which, as the D.C. Circuit has stated, Congress has decided should exclusively be
the province of the federal judiciary. Finally, the changes do not appear to address the issue of possible
inconsistency with the EPA’s intended interpretation of enforceability requirements under 110(a)(2)(A)
as expressed in guidance. Likewise, our preliminary view of the changes proposed by APCD in their
rebuttal statement is that they do not appear to address any of the issues identified above.

3. The Rulemaking Record Discusses Other Approaches That May Be Preferable.

As explained in the SSM SIP Call, the EPA interprets the CAA to provide states with broad
discretion to determine how best to revise existing SIP deficiencies in response to that action, so long as
those revisions comply with CAA requirements for SIP provisions. The EPA notes that in the
rulemaking record for the draft SIP submission, the APCD presented alternative approaches for
addressing the SSM SIP Call. We want to take this opportunity to provide input on those potential
alternative approaches.

One alternative listed in the rulemaking record is elimination of the existing affirmative defense
provisions, both from the existing SIP and from state law. This approach would be consistent with CAA
requirements, and consistent with the EPA’s guidance in the SSM Policy. By eliminating the deficient
provisions from the SIP, such a SIP submission would not suffer from the concerns we express above
and we anticipate it would be more easily approved, subject to completion of our own notice and
comment rulemaking process. We do not anticipate that elimination of the affirmative defenses from
state law, as well as from the SIP, would have any impact on the EPA’s evaluation of the SIP revision.

Another alternative listed in the rulemaking record is elimination of the existing affirmative
defense provisions from the existing SIP, but retention of those provisions in state law. Again, this
approach would be consistent with CAA requirements, and consistent with the EPA’s guidance in the
SSM Policy. Indeed, the EPA specifically addressed this potential approach in the SSM SIP Call. See
SSM SIP Call, 80 FR at 33855-56. This approach may also alleviate concerns expressed in the
rulemaking record regarding certain Colorado statutory provisions relating to SSM. We note that the
statutory provisions do not appear to require Colorado to submit any particular regulations for adoption
into the SIP. A SIP revision following this approach would not raise the same concerns we express
above and we anticipate that it would be more easily approved, subject to completion of our own notice
and comment process. As noted in the SSM SIP Call, such state law provisions should not be worded in
such a way as to preclude enforcement by the state for violations of CAA requirements, because this
could be problematic for other reasons. /d. However, our preliminary assessment is that the existing
affirmative defense provisions would not raise this concern.





A third potential alternative listed in the rulemaking record is elimination of the existing
affirmative defense provisions and replacement of the provisions with an enforcement discretion
provision. As the APCD noted, a properly drafted enforcement discretion provision could use criteria
similar to those of the existing affirmative defense provisions, but provide them as criteria that state
enforcement officials could use to guide the exercise of enforcement discretion. Presuming that such a
provision clearly and unequivocally applies only to the state’s exercise of enforcement discretion, this
would be consistent with CAA requirements, and consistent with the EPA’s guidance in the SSM
Policy. SSM SIP Call, 80 FR at 33980-81.With respect to this alternative, removal of the affirmative
defense provisions would meet the requirements of the SSM SIP Call. Creation of an enforcement
discretion type provision is not required, but would be consistent with the CAA and consistent with the
EPA’s guidance in the SSM Policy. SIP revisions following this approach would not raise the same
concerns we express above and we anticipate that they would be more easily approved, subject to
completion of our own notice and comment process.

The fourth alternative listed in the rulemaking record is elimination of the existing affirmative
defense provisions coupled with subsequent SIP revisions to create alternative emission limitations that
apply during certain modes of source operation. This approach would meet the requirements of the SSM
SIP Call by eliminating the affirmative defense provisions. Presuming that the alternative emission
limits ultimately developed are consistent with CAA requirements, as explained in the EPA’s guidance
in the SSM Policy, the SIP revisions creating alternative emission limits would likewise be an
appropriate approach. The EPA emphasizes that states are not required to create alternative emission
limitations, but may elect to do so in appropriate circumstances. We have provided guidance concerning
development of such alternative emission limitations. SSM SIP Call, 80 FR at 33980. SIP revisions
following this approach would not raise the same concerns we express above and we anticipate that it
would be more easily approved, subject to completion of our own notice and comment process.

We appreciate your request that we be involved in the development of the response to the SSM
SIP Call and this opportunity to provide our preliminary views on the draft SIP revision. We hope that
this process will result in a SIP revision that will be consistent with the CAA and EPA guidance, so that
the requirements of the SSM SIP call can be addressed promptly and efficiently for the benefit of all
affected parties. We believe that this process will lead to better protection of public health and the
environment in Colorado.

We will provide any assistance needed by APCD to resolve the issues that we have identified
and look forward to working with you and your staff. If you have any questions, please contact me at
(303) 312-6416, or have your staff contact Adam Clark, lead staff for SSM-related issues, at (303) 312-
7104.

Sincerely,

CID4

Carl Daly,
Director, Air Program





